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CLAIMS AGAINST THE U.S. GOVERNMENT BY 
THE NAVAHO INDIAN TRIBE 



WEDNESDAY. NOVEMBER 2. 1983 

House of Representatives, 
Subcommittee ON Administrative Law awd 

Governmental Relations, 
Committee on the Judiciary, 
r Washington, D C. 

* ne subcommittee met, pursuant to other business, at 3:45 p.ifi . 
room 8-352, Rayburn House Office Building, Hon. Sam B Hall, Jr 
(chairman of the subcommittee) presiding 

Present:. Representatives Hall, Mazzoli, Boucher, Kindness, and 
Shaw. ^ 

Staff present: William P. Shattuck, counsel; Steve Douglass, as- 
sistant counsel; David KarmoL associate counsel; and Florence 
McGrady, legal assistt it. f 

♦u^fi c ^^^"r,"^''^ ^ '^533, to confer jurisdiction on 
T J- r;, . ™® ^"rt with resp^ct to eertain claim to the Navaho 
Indian Tribe. 

We are happy 40 have Mr. Bill Richardson with us; along with 
attorneys representing the Department, of Justice. Mr. Anthony C 
l.iotta. Deputy Assistant Attorney Genial,, Land and Natural Re^ 
sources Division; William Schaab, Claims Attorney for the Navaho 
Indian Iribe; and Guy Gorman, ^homas Boyd and Marshall Plum- 
mer. representing the Navaho-Nation Claims Committee. I am sure 
1 did not pronounce any of the names properly 

Mr. Richardson. You got mine, Mr. Chairman. 

Mr. Hall. I have been with you all weekend in Beirut. I am glad 
to see you igam in civilian clothes. It is a pleasure to have you, 
Bill, You are a very capable Men^ber of this Congress. You just con- 
tinue as yqu see fit. 

TESTI.MONY OF HON. BILL RICHARDSON, A U.S. REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW MEXICO 

Mr. Richardson. Thank ^ou v4ry much, Mr. Chairman. 

I bave a very brief opening statement. I would jusut like to say I 
am very grateful and I aporeciate the opportunity to appear before 
the subcommittee on behalf of a large segment of my population in 
the State of New Mexico. I have the largest Indian district of any 
Member of Congress. 

. .,T^,«."^ again, Mr. Chairman, i am here to testify today on a 
bill I introduced, H.R. 3533. to require the U.S. Court of Claims to 
hear a number of claims which were filed against the U.S Goyern- 



.2 . . 

ft * * 

ment by the Navaho-fndian Tribe. The Senate Select Committee on 
Indian Affairs held a hearing earlier today on a companion bill in- 
troduced by Senator DeGoncini. * ^ 

Let me give you a little backgrounji, Mr. Chairman. In 1950, the 
Navaho Trib^ filed eight separate claims agafnst the Government 
pursuant to the Indian Claims Commission Act of 1946. The claims ; 
^lileged the Government Improperly managed tribal resources and 
failed to d^al fairly and honorably with the Navaho Tribe by not 
providifig the educational facilities and ^rvices required by law. 

Hov^ever, these claims have never been heard by a U.S. court on 
their merits. They'have never been heard. In 1969, the claims at- 
torney for the tribe, Jlaroi^ MibtU filed an amended petition which 
deleted several of the originaSly pleaded claims. The attorney con- 
tract with Mr. Mott requires approval by tht both the tribe and 
the S^retary of the Interior for any ^'compromise settlement, 'or 
other adjustment to the claims." Neither the tribe nor the Justice 
Department have any record reflecting consultation with Or ap- 
proval by the Interior Secretary and the tribe, 

Subsequent to this action |>y Mr, Mott, the* Indian Claims Com- 
mission andlhe Trial Division of the Court of Claims held that the 
Navaho'^s claims should be heard by the court of\ their merits. 
However, in 1979, the Court of Claims overturned the^ tWo earlier 
decisions and held that the tribe was^ bound by their attorney's 
''voluntary dismissal^' of the claims 10 years previously. 

After nearly 30 years of litigation, a fair Hearing on a group of ' 
legitimate claims^ which were timely fiied'by rtie Navaho Tribe has 
been denied because of the unauthorized and ifi^sponsible actioii.of 
one participant. The Indian Claims Act of 1946 was enacted t6 
insure that claims by t^a Indians were given the opportunity to be 
heard. It seems contrary to the purposes of this law and to basic 
jSrinciples of fairness and equity not to allow the Navaho's claims 
tc be judged on their merits. 

The bill* I introduced, H.R. 3588, carries out the fntent of the . 
Jiidian Claims Agt by Insuring that the Navaho*s claims will have ^ 
tTie hearing contem{ilated by the act. This legislation does not 
make any judgment on .these claims, but it will insure that the 
Navaho Tribe will have the opportunity to be heard. 

Again, Mr, Chairman, I want to thank you for holding a hearing 
today on this important legislation. I will be happy, with the assist- 
ance of Mr. Schaab, to answer any questions any members of the 
subcommittee may have. 

Again, Mr. Chairman, I think the issue is one of fairness. This 
piece of legislation makes no judgment whatever on the merits of 
the claims. It just allows the Navaho Nation to have a day in 'coujrt. 
I hop^* that this committee sees fit to support this legislation. 
Thank you, ^ 

Mr. Hall, Thank, you very much, Mr. Richardson, Again, thank 
you for being here today, ^ 

[The statement of Mr. Richardson follows:] 

FKK^'AHKi) StATKMKNT OK HoN.^IU. RirHARDSON 

Mr (^hairman. ! want to express my great appreciation to you and the menibi»rs 
<jf ihv suiK-ommitti«t» for holcjir^r this hvarin^ today on a bill 1 introduced. H.R. 3r;.*i:i 
Tu r^^u^re ihv U S. ('ourt of to hear a nurrbtT of^^iaims which ^^'vm Tiled 
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' aga.iKst the US Ci<m-mmfnt by the JSIavaho Indiatt Tribe. The Senate Select Com- 
nntt4H' on Indian AffuirH ht*ld a hearing earlier toda> on a companion bill intro- 
duced by Senator Dennis I>eQincini, 

in 1951), *t he Navaho Trib» Hied eight separate claims against the Government 
pursuant to the Indian Claims Commission Act 1946. The claims alleged the Gov^ 
l^rnment iniprooeHy managed tribal resources and* failed to deal fairly and honor- 
ably with the Navaho.Thbe by not providing the educational facilities and services 
rc^qumHi by law ^ 

iJiP^'t^^',^^^^ ^^^^^^ ^^^^ ^^^^^ ^« ^^^^ ^ US, court on their merits. In 
u u^^^""^^]^* attorney /or the tribe. Harold Mott. filed an amended petition 
J^i "^T* 1^^^^^ '^'i'*" the -originally pleaded claims. The attorney contract with 
Mr Man required approval by both the tribe and the Secretary of the Interior for 
any compromise settlement, or other ac^ustment of the cliimsV' Neither the tribe 
nor the 4ust?ce Department have^any record reHecting consultation with or approv- 
' u interior Secretary and the tribe. Subsequent to this actipn by Mr. Mott 

the rhdian CJairps Commission and the trial- division of the Court of Claims held 
^^avahos claims should be heard by the court on their merits. However in 
IJ. J the ( ourt ofXIaims overturned these two earlier decisions and held that the 
tnbe was bound by their attorney s voluntary dismissal of the claims 10 years previ- 
ously * 

After nearly years of ntigation a fair hearing on a group of legitimate claims 
which were tuTiely filed by the Navaho Tribe has been denied because of th^ unau- 
thori/^ and irn^ponsible actipn of one participant. The Indian Claims Act of 1946 
was enacted U> msw^ tHat claims by the Indians were given the opportunity tp be 
hi-ard II seemn contrary U> the purfxjses of this law and to basic pnncipl^ of fair- 
"^^^^^^ "^'^ ^^^^^ Navaho^*! claims to be judged o^ their merits 

The biil 1 iiUrodut^, H,R, 3r>:^i carries out/the intent of the Indian Claims Act by 
msurmg thiit th^- Navaho s claims will the hearing contemplated by the act 

I his^ egislatmn diu^ not make any judgment on these claims, but it will insure that 
the Navaho Tnbe will have the opportunity to be heard. 

Again, Mr Chairman, I want to. thank you for holding a hearing today on this 
important If^Tjslation. I will be happy to answer any questions you or members of 
IK HubiommKtee may have v j| ' 

Mr. Hall. Mr. Schaab. you may have some comment, 

TKSTIMONY OF WILLIAM (i SCHAAB, CLAIMS ATTORNEY FOR 
THE NAVAHO LNDIAN TRIBE; GUY GORMAN. NAVAHO NATION 
CLAIMS ( OMMITTEE; THOMAS BOYD. NAVAHO NATION CLAIMS 
CtlMMirrEK: VND MARSHALL PLUMMER, NAVAHO NATION 
04-AfMS COMMITTEE. ACCOMPANIED BY PAIL D. BARBER. 
(OCNSEL, 

Mr. ScHAAB. Thank you. Mr. Chairman. 
_There are three<members of the claims committee of the Navaho 
Tribal Couneil who testified this morning on the related bill in the 
Si'nate 1 believe that they would like to present- brief statements 
that thev have. 

Mr. Hall, Let's let them come up to the table and slide the 
microphone back and forth between them.*" 

Please identify yourselves for the record. 
• My> Gorman. Mr. Chairman, my name is Guy'Qorman. I am the 
Hensor member of the committee on tribal claims', appointed by the 
advisory committee of the Navaho Tribal Council. I have been au- 
thorized to present this statement on behalf of jSie Navaho*^ation 
by Chairman Peterson Zah and the claims comdiittee. 

I would like at this time to introduce the other two members on 
the claims committee. On my right is Marshall Plummer, a coun- * 
oilman from Coyote Canyon Chapter; and on my left is Thomas 
Boyd, a councilman from Crystal. N. Mex.. a councih-nan for that 
chapter. 

S 



Mr Sc^HAAB m'fon' vou' proceed, Ux. Chairman, will the state- 
ments submitted by the Navaho representatives ^ considered to be 
part of the- record? «• 

sMr. Hall. They will be made a part of the record. » 

Mr. ScHAAfe. So if you present a summary of your statement, it 
will be sufficient. . . . 

' Mr. Gorman. Thank you, Mr. Schaab. Mr. Chairman, that was 
going to be part of my next statement. Thank you, Mr. Schaab. 

We. as. members of the tribal council, have always been very con- 
cerned a*bout this matter. I can assure yOu that ^ council was 
never informed when the second claims attorney^withdrew the 
seven claims- case. 

It -is so important to the Navaho Nation, because one ot the 
claims is in education. During my growing up days, we have never 
■ had an opportunity to get an education that maybe I should have. 
Maybe today I would have been a lawyer, doctor or something. 
However, the only English that I am using right now todgy is what 
I picked up in the U.S. Army, where I didn't have any choice but to 
talk English. 

So, to us. we feel that these are some wf the things 

Mr. Hall. You are doing good. You just keep on. You are doing 

^'"Mr. Gorman. The treaty of 18fi8 definitely states that there will 
be a teacher for every 30 kinds in the classroom. This was a prom- 
ise that is in the treaty. We still kind of hold to the Government 
that this was never done. " 

Mr. Chairman, wc are jUst requesting that we have a day m 
court and also to have an 'honorable d.eed be carried by the U.S. 
Govern menrt. 

Thank you very much. • . . 

Mr Hall. Thank you. sir, 

(The statement of Mr. Gorman foliows:] 



S 



UEIOUE fUE HOUSi: JLsniCIARV COMU.TTTEK 
iSlllii OMMiTTEK ON ADMl Ni STRATI VH LAW it GOVERNIIENTAL RELATIONS 

iiivn't;MKN:i; ^un Jj^^ Lk of NAVAqcr nation 

My u3iHo i& (Uiy r^ni^.in. X am ihe^Soni'or Member pf the 
<.o:nfiiiMoc on 1 1 » ba i Ci,4im3 appointed by the Advisory Committ^Q Of 
rlicH'rih:il Council. I hav/c boon authorised to prese^it this state 

nt on behalf uf the N^v.i^o Nation by Chairis'^n Peterson Zah and 
t nc i* I. urns Ccji^uite^. 

I Nuv iH* pt'opio .no aeKih) Clmuho^s to correct the -failure 
>he rsifoj States, ass our tr tji^tcc, to^rotect our ri<^ht to 
ubta.if I r iif hearit).4'un our "rair and honorable dealinq* claims 
it.at were pfiip^rty tiloo tindef the Indian Claiois Coji\mission Act 
natfi tfi*f* yt'dr -» ag^ * In If the Court oe Claims held that 
the^fc? Ci Jtms t>eer«#di;'.wi sii^d by <in amendment tiled by our 
%»'.onf| laiiQ 3iti>f**ey der,|ut« t tic tact that the.Trifcx; and the 
Utt^.ret^r y uj the Intel U5r h id fiovor approved such action, as 
*e<i«;re4 the ^ttorniiy*^ contract. 

Ouf pfii^Cipal *faiJ *^nd honurablc dcalinga* claim was that 
• he Govei njucfit lo icc«»|f> its historic promises in our 1868 

iif^ty to f)iv»' Nav^ju children the opportunity for an education^ 
hv'/ry Nci;ajo realise:; the <jreat uiii|^ortune suffered by the Tribe 
» »j M/ thr Cm,v i.'rnmcat iriioqed on its promise over lUO years ago. 
U'trn J jj^^in^ up^ most Navajo children di(Jn*t qo to school 

b«c^jf.*» tticie wtif* ^^niy a f«.'w 55ch«K>is and they Wi^e overflowin9» 
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EvI^T^ tcwer Navajos my pjrcnti;' generation had schools to 
attend, \ 

Lackin9 an education, we could only look to the Government a» 
oar trustee to mana^ out resoarces, but the trustee made many 
mistakes over the years. When Congress in 1946, for the first 
time, gave the Navaios the t iqht to bring tHese wrongs before the 
Indian Claims Commission, we old so. Maybe, we thought^ some qood 
Will come of these claims, and we will be able to educate our- 
selves. In fact, we have allocated a good part of the first two 
rocovorics on thosn claims tor scholarships and other educational 
ur.os. Unti^r tunateiy, those txindn are far too siaail in comparison 
to our nceda. Tht^ great bulk of ^^t people still live in poverty, 
m thi- remote ^desert , without local schools and with nothing but 
roihjn diii ttati^'. tor buiiinq to distant schools* 

•k)w It t.*-»'ms tlijt tu right to a full hearing granted us by 
^-onjrons it yoarr, |o i^n t hi> Government s failure to give us the 
^ uu.-.it lonal bt rutit^, ul the 186B Treaty, and the hope for some 
, <,ftn"-n' .it tun ti. tirlp una.> p.ist wrongs, have been taken away by new 
^r'm'}f,. Our " i a i ? and honorable dealings" claimti have been thrown 
4.,t on i tfchntcal i t y in way that neitnor Congress nor the Tribe 
ovci intended. 

in 196^, Without tribal approval or consent, the second 
eiuims attorney tor, the Tribe filed an amended petition in one pf 
\hv C3HOS (Docket Ho, 69) which deleted seven paragraphs, and 

-Withdrew" CKiimr. 1 through 6 and Claim 8.^ That action violated 

2 

Section 6 of the claims attorney's contract, which required 
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approval by both th€* Tribe and the Secretary of the Interior for 
any ''compf oral se , settlement, or uther adjustnent of the claims." 
Al^houvih the Secretary had required such a provision in the 
attorney's contract ior the Tribe's protection,^ the Department 
ot Justice neither intormcd the Secretary of the cXaime att<yrney's 
action nor advisod to Comtnission that the Secretary had not 
approved such action. 

The claims attorney has advUed the Committee^ that he acted 
undpf if^^snure from the Department of Justice to •consolidate" the 
cUtms onqmally pleaded in eight separate counts, and that he 
did not intend to dx miss any claim originally presented by the 
^'ef}ti,)n. Since the attorney never advised the Tribe of his 
"amendment" ot its Petition, the Tribe was unable to act for its 
own ^r ot «:*ct i on . 

That situation was precisely the kiM calling for the 
Government, which did kr.ow of the attorney's action, to exercise 
itr> oversight function under 25 U,.S.C. ^ Sla, The Department of 
.?asttcc Lihouid have called the ''withdrawal' of seven claims to the 
attention ot the Tribe and the Secretary of the Interior and 
demandrnj t h«M r rf>vicw and approval in accordance with the attor- 



Kxhibit k, p. b7a. 
t.xhibit A, S4a. 

K^hUHt A, p. Oba. The i^ecretary apted under Congress' mandate 

\n u.s.c, § 8la to supervise tribal attorney contracts. 
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ney's contract. Instead, Justice let the matter lie dormant until 
the claims attorney had been replaced; then it claimed his action 
wa:! a voluntary dismissal ot important claims that cannot now be 
coos ide red on theic merits. 

In other ca4.ie.-^, such as the overlapping land claim areas of 
the JicariiXa fKpachc Tribe and certain Pueblos, the Justice 
Department objected to an agreement hetween attorneys that reduced 
the Jicarilla*3 claim area because the Secretary had not given his 
approv.tl, Tho Justice Department itself agreed that '^the attor- 
ncv...i?^ prohibited from making any adjustment of any claim pend- 
uv) on belKilt ot the tribe without the approval of tho ComiriS- 
;u.'nt'r of indutn Atlairs.** The attorneys then obtained the 
,j|,pfoval ot the Commissioner, and the Claims Commission accepted 
tho .iqr.-t'm*-nt .^r. vali<l.^ Aithoii^^ the Navajo Tribe's claims 
jffr^rn^-y'n c.mt i ict had a provir.ion liKc the Jicarilla's, the sa»e 
r.iunon war. not (it)uofved m the Navaio cases. Instead, the 
Uf^partment ot Jav^lice took advanta^^e of our attorney's 
unauthufized action tor the Government's benefit. 

In this heann^jr the Department su^qests that its failure to. 
deit.and Tribal anti fiecretarial approval of our attorney's "with- 
drawai" ot Our claims should bo excused because the Commission 
held in the Ji :ar;iU case that tribal attorneys are free to 
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correct "mist^iKor,** in a plciiUn^i without . i approval. Yet the 
Depaftmont Jul not treat our attorney's action as correct ln9 a 
pleading? '*mii5t aKo ** ; it pressed tot a courL decision that he had 
dfltbcf ately diismissed our claims* In 1974, five ye^^rs after the 
unauthorised amendment ot the petitioni alter our third und pres- 
ejit claims attorney moved to amend the petition to restore to it 
all q1 our cl;iims, the Justice Department asked the Indian Claims 
CommiSf:ion to enter final judgment dismissing the **wi thdrawn** 
claifHs, rh#' Commission denied that re^iuest because the 1969 
amendnu-nt had not been approved by the Trifc>e or the Secretary, and 
a now amcndmont war, allowed to restore all ot the claims tHat had 
rt«n-n oritjinall^' 1 1 led betore the deadline of August 13, 19S1. The 
(;ovef run^nt thcfv mu^ed to dir.misii Claims 1 through 6 and Claim 8 on 
the tPf^hfiicAl i|ii)ijnd that they were presented after the 1961 
c f J 1 u t t d a t o . 

Aft»T tranr^tof ot the casq to the Court of Claims^ the Trial 
J iH-i*^ i t N*€i n I ii tipinion in 1978 upholding the Commission's approv- 
•1 ^ 'jt ttir Ttihf'*-^ fc'.'Lued pot It ion » But the .Justice Department 
jf.p*vtl«*.J tt> t Court, and on June II, 1979^ the Court dismissed 

r 

Ci^ittir. I thrnu-jn b and Claim 8. The Court held that the attor- 
ney'!, cijntract lequired tribal and Secretarial approval only where 
i\omo payment wafj mado to the Tribe. We think the Court*s holding 
Ls-absurd; the trustee's approval must be given if claims are 
♦;f»ttlf J tos > sum ot money ^ but no approval is needed if the 
attiMney ^ivf-s up claims without any payment whatever. The U.S» 
^•ipf".no Court ffiir^e'l on February 19, 19 80, to hear our appeal • 
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in this way, the Ucpviftment ot Juiiticv t uok fdvanta<je of the 
uuvernment's f^ii laro to rcwic. '>ur attorney's unauthorized action 
and, as our tru:»t-^'^, to protect the Tribe from loss of its 
valuabi** claims. T{)c Department t louted both the requirements of 

i;.3.L\ § dla ,4rtJ our attorney's contract for its own benefits 
anJ only CongrcbS can correct that error* 

Tho present biil, HR3533, will merely allow the Tribe to 
uLtain a heaiin9 on the dismissed claims in the case still pending 
bt^fore the n.s. Claims Court. The claims were properly filed 
t5efote the do.idUno, No withdrawal was ai^thorized, and they 

j.h^ahl t havu been dismissed. The Ttibe is entitled to have 
\i\rm c<>n;. i der by t ho Court once and for all on their merits. 

The bill it; carefully drawn to prevent the Tribe from obtain- 
\ dcnibl*' iH-.^ru^i '>n ciaimj; now pending) before the Court under 
;w_'v*nth "j.Mni.t^ accoantinq** Claim, or on those that have been 
» fTu tu-d on iiii'if miritr., In 1^7^, the Justice Department took 
.'t PM,tt!on '-^n a motion to th«- Court Cor clarification 

: ,t •{ 1 t "'general acvrount ing** docket that none of the 

d . ^i.M ;>sf.M3 clfiun:, i.oii Id bo cuH^iidcred in the rcmaininy Seventh 

i : uni. m NUty.i'JBO the Court r*^jected the Government * s argument, 

illowmq all claims b.used on breach of the Government's tiduciaty 
vf .'y to the Tribe to be heard under Claim 7 notwithstanding their 




U 



u 



inclusion in Claims 1 throuqh But with respect tu "fair and 

honorable dealing" claims under clause {5) of §2 oi the Claiass 

Commission Act 125 U,S.C. S70a| , the Court held:® 

"Fair ^nd honorable dealing* claimSf not 
invoiv inq t he Government • s management and use 
of Navajo assets, do fiot come at all under 
claim 7. 

Those claims wqiq, thercCore, finally dismissed by the 1969 
Amendetl Petition and cannot be considered unless Congress passes 
this Siill. 

The biii will allow the Navajo Tribe to obtain a hearing 

before the U.S. ClaiiRs Court on its dismissed claims and thus 

carry out the intent of the Indian Ciaias Commission Act. The 

leg! slat tve history ot that Act shows that Congress meant to have 

tribal claims heard and decided on the merits, and that tribes 

could recover whenever the tacts showed that^ in good conscience , 

recovery was justified. Congress expected, as the Report of the 

Housr i.'ommitt»>o on Indian Aftairs IH.R. Hep. Ho. 1466, 79th Cong*, 

1st Ser.s, ] stated: 

**,..tluit an impart iai determination of the 
tvtcts Will in many^ if not in most# cases 
eliminate the need for farther legal proceed- 
intjr. t>y showing cither that there is no basis 
whato^/er for recovery on the part of a given 
tritx.- or that such recovery, if indicated, 
does not involve any controverted legal 
pr incipLcii. ** 

The comments of the Department of Interior on the bill, printed in 
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th*^ aou^o Hop:>rt. .KMnt^.i to iUv **iacK u£ finality attending 
dismisi:.!! nt a case by the Court ot Claims on technical legal 
qjouMs Without c'unsidoratioa ot the cUims on its aerit»« and 
,iu^9.^bteJ that authority to try •'mcr.U claims'* as well as strictly 
^>9al cqyit.ihlo riaims "wc.ihi overcome the defect in the 
t.f..scnt .-/stem uiuK-i wluch manv oC thr rUimB oi the Indians are 
prf^clacJed from a hcrin^ on thtjmciits, on technical legal 
,ro.*ml5, even thouqh the cufms may be such as would challenge the 
.:on....e^nce ot a court ot cqu 1 1 y . « The Department repeatedly 
stf^SNcd the Cua.i-.i.j.non'r, "power to consider the merits of all 

f .HI liuli^n rtibal claims. and to overcome technical legal 
J . tn.ii. i'«je Court of Claims' dismissal ot the Mavajo 
. I a t.< ..nu:al and unnecesiiary interpretation of the claims 

MXiu.u'/*r. rc^i.tuet, wa^> thu.s entirely wrong and contrary to the 
.ntfoi.i>f «^ A-t. Wo ..sk prompt p.^ssago of Haa5:rato correct 
ti:^t .nor and pr -vent adding a new wrong to the deprivations 
.! . M suttered l.y f>ur people. 
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No. — 



The Navajo Tribe, Petitioner, 

V. 



The United Stater of America, Respondent. 

PETITION FOR A WRIT OF CERTIORAm TO THE 
UNITED STATES t^OURT OF CLAIMS 



The Navajo Tribe petitions for a writ of certiorari 
to review the Opinion ol* the- United States Court of 
Claims dated June 13, 1979, and the Order entered on 
petitioner's motion for clarification of that Opinion. 

OPTIONS BELOW / 

This case involves the arbitrary dismissal of valuable 
claims against the United States in derogation of safe- 
guards mandated by Congress fot* the protection of 
tribal cUimants under the Indian •Clqims Commission 
Act. The Opinion of the Court of Claims (Appendix 
A) is reported at 601 F.2d 536 (1979). The Order 
(Appendix- B) is unreported. * 



' JUBISDICnON 

Th^ Opinioir below was oiitered ou June 13, 1979. 
iVtitioner filed amotion fpr darifieation of tlie Opin- 
ion on September 1^1979, and on September 11, 1979, 
the Chief Justice extended the time* for filing this 
petition to Noveniber .10, 1979 (No. A-206). The Order 
on the motion -for clarification was entered on Septem- 
ber 28, 1979. The Court's jurisdj/ition is based upon 
28 U.S.C.,§ 1255(1)'. 

4 

QBESnoifS PBESEN^ 

1. VVhei her the Court of Claims misconstrued its 
jurisdiction under the" Indian. Claims Commission Act 
to bar seven counts of an eight-count petition after 
their unauthorized "withdrawal" by petitioner's claims 
attorney in violation of his attoniey's contract, which 
required prior approval by the Tribe and the Secretary 
of the Interior of any compromise, settlement or ad- 
justment of a claim. 

2. Whether the ** withdrawal" of seven coimts'of an 
9ight-count petition affects r jurisdiction over claims 
stated by the remaining count, by barring all issues 
that may also have been presented by the "withdrawn 
claims." 

CONSTmmONAL PROVISIONS AND 
STATUTES INVOLVED 

The provision of the United States Constitution in- 
volved is the Fifth Amendment, which provides in 
relevant purt as follows: . % • 

* "No person shall . . . b<^ deprived of life^ liberty 
or property, without due process of law; . . . 
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€o5?giess mandated safeguards for tribal claimants 

under Heetion 15 [25 U.S.C. § TOu] of the 'Indian 

Claims Cynunission Act of August 13, 1946, c. 959, 

P.L, 79-726, 60 Stat 1049, 1053, (the "Act"), which 

reads as follows : 
» 

"§ 70n. Attorneys of claimants; selection, practice 
and fees: Attwney General tc'represent IJnited 

States; compromise of claims.' 

<• 

"Each^suph tribe, band, or other identifiable group 
of Indians may retain to represent its interests in 
the presentation of claims before the Commission 
an attorney or atlQjpneys at law, of its own selec- 
tion, whose practice before the Commission shall 
be regulated by its adopted procedure. The fees of 
such attorney or attorneys for all services rendered 
in prosecuting the claim in question, whether be- 
fore the Commission or otherwise, shall, unless the 
amount of such fees is stipulated in the approved 
•contraet between the attorney or attonieys and the 
claimant, be fixed by the Commission at such 
amount as the Commission, in accordance with 
standards obtaining for prosecuting similar con- 
'tingent claims in courts of law, finds to be adequate 
compensation for services rendered and results ob- 
tained,, considering the contiitgent nature of the 
case, plus all reasonable expenses incurred in the 
•prosecution of the claim; but the amount so fixed 
by the Commission, exclusive of reimbursements 
for actual »xpenses, shall not exceed 10 per centum 
of the amount recovered, in any case. The attorney 
or attorneys for an5^such tribe, band, gir group as 
shall have been organized pursuant to section 476 
of this title, shall be selected pursuant to the con- 
stitution and by-laws of such tribe, band or group. 
The employment of attorneys for all other claim- 
ants shall bo subject to the provisions of sections 
81, 82, 83 and 84 of this title. 
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*'The Attorney General or his assistants shall 
represent the United States in all claims presented 
to the Commission, and shall have au^ority, with 
the approval of the Commission, to compromise 
any claim pre^nted to the Commission. Any such 
compromise* shall be siiburitted by the Commission 
to the Congress as part of its report as provided 
in section 70t of this title in the same manner as 
final determinations of the Commission, and shall 
, be subject to the provisions of section 70u of this 
title- 

Petitioner is not organized under the Indian Reor- 
ganization Act, 25 U,S.C, § 476; therefore, its contract 
with its claims attorney is required to be approved by 
the Secretary of the Interior under 25 U.S.C* 81 to 
84. Section 81 provides in pertinent part: 

**No agreement shall be made by any person with 
any tribe of Indians, . . • for the payment or de- 
livery of any money or other thing of value . , . 
in consideration of services for said Indians rela- 
tive to their lands, or to any claims . . • in any 
way connected with or due from the Uniled States, 
unless such contract or agreement be executed and 
approved as follows : 

First Such agreement shall be in writing, and a 
duplicate of it delivered to eacljfpartJ^ 

Second. It shall bear the approval of the Secretary 
of the Interior and the Commissianer of Indian 
Affairs indorsed upon it. , . 

The Secretary required in the attorney contract that 
any compromise, settlement, or other adjustment of 
petitioner's claims be approved by his delegate and the 
Tribes 
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STAmfENT OF THE CASE 

JVtitioner is by far the largest Indian tvilm in the 
nation, with a |K)pulation of approximateiy 150,000 pr 
about one-fpurth of the total American Indian popula- 
tion, and a resi*rvation of 13 million aeres encompass- 
ing lands in the states of Arizona, New Mexico and 
Utah. The magnitude and complexity of tile Tribe's 
clainm against the United States, as well as of its 
g*nieral legal problems, are commensurate with its 
extraordinary size. The claims dismissed by the deci- 
sion below have been apprais^ by petitioner's expert 
witnesses well in excess of a hundred million dollars. 

Petitioner timely filed its Petition under the Indian 
Claims Conmiission A^^ton July 11, 1950, as Docket 
No, 69 (Appendix 0)7The Petition contained eight 
counts i v **claims'* consisting of 29 numbered para- 
graphs plus a general prayer for relief in paragraph 
30. Kach count incorporated by reference^ the factual 
allegations of the preceding counts. Claims 1 through 
6 and Claim 8 alleged specific breaches of treaties or 
fidiH'iary obligations by tlie United States and sought 
damages for the alleged breaches. Claim 7 alleged a 
tnist or guardian-ward relationship between the Gov- 
ernment and the Navajo Tribe and demanded a com- 
plete Recounting of the Government's handling of tribal 
V property and money Which it held in trust To the 
extent that the accounting sought m Claim 7 would 
reveal breaches of treiity or fiduciary duties that were 
specifically alleged in Claims i throiigh 6 and Claim 8, 
Clniirt 7 presented an alternative theory for relief, u3.^ 
a suit for an accounting instead of an action for money 
dftnuige^, 

Respofident never answered the Petition, On August 
8, 10 and 11, 1951, petitioner timely filed petitions 



dovkHed, respectively, as Nos. 229 (land clahn), 299 
aiul Ii53 (reet»ipts amounting for certain resources), 
which rciteratcHi some of the allegations of the Petition 
in No. 69. Because of the magnitude and complexity of 
the claims, petitioner first claims counsel, Normal 
LittelK entered a stipulation with the Government pro- 
viding that prosecution of claims in Nos. 69, 299 and 
353 would be deferred pen<%ig completion of the land 
claim in No, 229. 

In 1966, after lengthy litigation culminating in a 
decision of the United States Court of Appeals for the 
District of Columbia Circuit upholding the Secretary's 
sup(*rvisory power over tribal attorneys* contracts^ Mr. 
Littc*!! was fircci from his position as general counsel 
for th * Tribe by the Secretary of the Interior. Udall 
V. Ltttvlh 366 F.2d 668 (D.C. Cir. 1906). Mr. Litteil 
renigned as claims attorney shortly thereafter^ on 
February 20, 1967. His successor, Harold Mott, also 
was permitted to assume the dual role of petitioner's 
PTcucral counsel and, by separate contract, claims coun- 
sel. His claims contract was approved by the Secretary 
of Interior on November 21, 1968. Section 6 of that 
contract (Appendix D) required that: 

[a]ny compromise, settlement or other adjust- 
nu>nt of a claim of the Tribe shall be subject to 
the approval of the Tribe and the Secretary [of 
the Interior]/' Appendix D at 5. 

During the hiatus after respondent tired petitioner's 
tirjst claims attorney, but before it approved the sec- 
oTuI, rcspf>ndt^nt filed (on November 14, 1967) in No. 
69 a Motion to Require Petitioner to Set Out in 
Separately Numbcrt^d Petitions the Claims Pleaded in 
tht' Original Petition or, in the Alternative^ to Dismiss 



the Pi^tition/' A response to that motion was not filed 
Ijccausc pi^titiuiier had no attorney of record, and re- 
spoiident then moved (on March 11, 1968) to dismiss 
.ihv Petition for faihire to prosecute. After approviil 
of. Ins coutfttet, petitioner's second claims attorney 
, rpspondcni (on December 13, 1968) to the latter motion, 
nqiiesting an extension of time to respond to the 
earlier motion* On December 23, 1968, the Ctmmission 
<ieni<Kl th(* nu>fJon to dismiss and gave petitioner nine 
inontlis "to amend the petition'* in No. 

On Oc tober 1, 1969, petitioner's claims attorney filed 
u First Amended Petition in No. 69 (Appendix E), as 
follows: ' 

''Thi' petition is amended by deleting paragraphs 
10, IG, 19, 21, 211, 25 and 29, thereby withdrawing 
from eonsideration herein the first, second, thirds 
fouHfn fifth, sixtl*! and eighth claims." 

The dvh:b^d j>aragraphs comprised particular allega- 
tu>ns *n damaj^C'S; none of the allegations of fact was 
cU'iett'd. nor was the gen(*ral prayer for relief at para- 
gniph 30. M'he withdrawal e? '^claims'' was not ap- 
proved by v>oUtioi:er or by the Secretary of the Interior. 
Ri'spDudent filed its Answer to First Amended Petition 
on Novemher 4^ 1969, but it did not seek entry of a 
tin;j^. ju4R-nienl: dismissing the seven **withdrawn'' 
rlai!»..s a fid the clainLs were ne?cr actually dismissed 
before the Opinion below. 

On July 25, 1973. tint Commission consolidated No. 
W with Nos. 299 and because *'plaintiif allega- 
fioi:s in i)<H^kct Nos. 299 and 353 ele^^rly overlapped 
those Hied in Doeki^t No. 69.'^ 31 Ind. CI. Comm. 40, 
41-41::. On respondent's motion for rehearing (raising 



1 



24 



otli^r is^sues), the Coininission confirmed the eonsolida- 
tiuii in its 1973 Opinion. 34 Ind. CI Comm. 43^ (1974). 

IMitioner^s second- claims attorney's contract ex- 
pired on June 30, 1972, and after another hiatus its 
third and present claims attorney entered his appear- 
ance on September 21, 1973. 34 Ind. CL Comm. 432, 433. 

Petitionc^r niove^ I on July 1, 1974, to amend the First 
Amended Petition in ,No. 69 by restating the with- 
drawn paragraphs of the first six claims. Respondent's 
res|>onse to that motion on July 18 for the first time 
asked for entry of final judgment dismissing the first 
six and (^ghth claims. The Commission granted peti- 
tioner's motion to '^reformulate*' the first six claims 
in No. 69 and denied respondent's motion for final 
judgment. Opinion da tin! January 23, 1975, 35 Ind. CL 
Comm. 305 (Appendix P). That opinion ordered that 
the <!onsolidnted dockets be Ji^eparated into two ceparate 
dockets, the first denominated No. 69 (Claims 1 
through 6 and C'laim 8), and the §econd Noa 69, 299 
and 353 (Accounting Claims), which included the sc^v- 
enth claim in No. 69. Respondent's motion to certify 
the ('onunission's action to the Court of Claims was de- 
nied on July 9, 1975, 36 Ind. CI. Comm. 215. 

Respondent then filed (on June 3, 1976) a motion to 
disniiss^or for more definite statement addressed to the 
Het'ond Amended Petition in No. 69 (Claims 1 through 
6 and Claim 8), w^hich remained undecided when the 
docket was transferred to the Court of Claims pursu- 
ant to IM.. 94-465, 90 Stat. 1990 (1976) [providing for 
terniination of the Commission at September 30, 1978]. 
The Trial Judge to whom the matter was assigned held 
in his Opinion of January 23, 1978. that the motion was 
an untimely motion for rehearing but denied it on the 



2S 



merits insofar as it challengtKi the reformulation of 
Claims 1 through 6. (The first 12 pages of the Trial 
' Judge's Opinion are annexed as Appendix G.) 

On revievi?, the (.Jourt of Claims on'June 13, 1979, re- 
jeeted the Trial Judge's Opinion and dismissed Claims 
1 through 6 and Claim 8 (Appendix A). The Court of 
Claims held that the contractual requirement for Tri- 
bal and Secretarial authorization of adjustments in 
claims did not apply to the complete withdrawal of 
claims, and that the unauthorized withdrawal of claims 
which were never actually dismissed nonetheless cre- 
ated a jurisdictional bar to consideration of those 
claims on their merits. 

Questions raised during a conference with the Trial 
Judge pertaining to proceedings in Dockets 69, 299 and 
353 (Accounting Claims, including Claim 7) led the 
Trial Judge to advise petitioner to seek clarification of 
the Court's Opinion of June 13, 1979. AccordiBgly, pe- 
titioner asked the Court (on September 4, 1979) to 
clarify whether issues presented by the allegations pre- 
served in the seventh claim were affected by the dis- 
missal of the first six claims.' By 'Order of September 
28, 1979. the Court held that such dismissal "precluded 
plaintiff from subsequently reasserting those claims" 
as issues of the seventh claim. 

REASONS FOB GRANTING THE WRIT 

The (Xnirt of Claims below misconstrued its juris- 
diction under the Indian Ciauns Commission Act, 25 
U.S.C. § 70k, by dismissing before trial Claims 1 
through 6 of the original Petition and thereafter con- 

' (!Iaira B was Pot reformulated and is of no relevance in this 
proceeding. 
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struing that dismissal as precluding adjudicatiou of 
issiK^s in Claim 7 that were never dismissed by the 
petitioner. The Court failed to give effect to explicit 
safeguards in the Special Claims Contract between 
petitioner and its attorney prescribed by the Secretar}^ 
of the Interior under 25 U.S.C. § 81 for the protection 
of the Tribe. That failure violates the mandate of Sec- 
tion 15 of the Indian Claims Commission Act for pro- 
t<M-ti()n of tribal interests in the adjudication process. 
The Court also ignored long-established precedents of 
this Couit and of the Circuit Courts requiring clear 
authority before an attorney's dismissal of claims 
agaiuHt his client's interest can be given effect. More- 
over, the Court erroneously construed the intent and^ 
effect of the First Amended Petition, guillotining val- 
uable tribal claims before trial when such a result was 
not intended or approved by petitioner, thus depriving 
petitioner of due process of law. Finally, the Court 
reached beyond the matters raised by respondent's mo- 
tion to dismiss Claims 1 through 6 and Claim 8 and 
arbitrarily stripped from Claim 7 in a wholly separate 
docket ail issues that may be found within the first six^ 
claims. That action not only deprived petitioner of 
due process of law in the accounting docket but creates 
such uncertainty that orderly adjudication of its ac- 
counting claims may become impossible. Each of these 
reasons i.^ discussed briefly below* 

L Jurisdiclion MiscotudruAdi %Mcial Ckiou Conirmdi Igsor^d; 
Conflict wUh Est«hligh»d PMc«d«nl^ ^ 

In Section 15 of the Indian Claims Commission Act, > 
25 U,S.(^ § 70n, Congress allowed each tribe to choose 
its claims attorney, but it carefully sa f egua rde^the 
tribe by requiring the Secretary of the Interior to 



30 



27 



approve the attorney's contract under 25 U.S.C. § 81. 
That 1871 statute was ** intended to protect the Indians 
from improvident and unconscionable contracts." In re 
Sanborn, 148 U.S. 222, 227 (1893). As the note (by a 
member of the Conmiis-sion's staff) annexed to the Spe- 
cial Claiihs (Contract states (Appendix D), the Secre- 
tary rejected the first version of the contract >and re- 
quired (certain amendments for the Tribe's protection. 

StK;tion 6 of the Special Claims Contract stated: 

'*6. Compromises and Settlements, Any compro- 
mise, settlement or other adjustment of the claims 
shall he subject to the approval of the TeiBe and 
the Secretary." 

The First Amended Petition did not have the required 
approvals. 

The Indian Claims Commission, upon the Tribe's 
motion to reinstate the claims which its prior attorney 
had pur])orted to withdraw, found that he lacked au- 
thority to withdraw the claims. It is also clear that the 
United States, in its supervisory capacity over this at 
torney's contract knew of hi^ lack of authority. The 
Commission stated, 35 Ind. CI. Comm. 305, 307, fn. 2 
(Appendix F),: 

"The attorney contract in effect with the Navajo 
Trite atlhe time of the amended petition of 1969 
rf'(|uired that any adjustment of plaintiff's claims 
by plaintiff's attorneys would be subject to the ap- 
proval of the tribe. The record does not indicate 
that this requirement, which would presumably 
bt; applicable to an amendment withdrawing sev- 
eral claims, was met" 



The Commission, therefore, allowed the Claims to be 
reinstated in the form of a Second Amended Petition. 
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The Trial Judge also treated "voluntary withdrawal" 
of ])i't»viously pleadtni claims as an adjustment of the 
Tribe's claims requiring approval in accordance with 
the contraet [Appendix G]. 

However, the Court of Claims construed. Section 6 
of the Contraet 

" ... as requiring tribal aiKi secretarial approval 
only of eompromisea, settlements, and similar ad- 
justments of claims, i.e., the termination of claims 
in return for some consideration given in exchange 
therefor. Paragraph 6 did not limit the attorney's 
authority to withdraw certain claims, several ^ 
which probably were duplicative of those in other 
doekfts, for what he perceimd to he sound tactical 
or Htrategic ^easom. That was precisely the kind 
of de('ision the attorney would have to make in car- 
rying out his duty under paragraph 2 of the con- 
tract 'to diligently prosecute the claims and to ex- 
ert his best efforts to satisfactorily eonctude them 
within the term of this contract.' Indeed, an attor- 
ney could not effectively conduct such a major In- 
dian claims case as this if he had to obtain the 
prior approval of his client and the Secretary be- 
fore he could take such action." [App. A; italics 
added.] 

That construction is absurd. Tftere is no basis whatso- 
ever for the Court's italicized speculation that the 
claims were withdrawn because they were duplicated 
in other dockets a/id their withdrawal in No. 69 would 
achieve sonit- advantage for the petitioner. 

The ('ourt's conclusion that the attorney had au- 
thority to dismiss the petitioner's multi-million dollar 
claims ignored long-established precedents of t^is 
Court and of the Circuit Courts requiring clear evi- 
dence of an attorney's authority to dismiss valuable 
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claims against bis client's iiitei-est. In Ilolker v. Par- 
ker, 11 U.S. (7 Cran«h) 436, 452-453 (1813), Chief Jus- 
tice Marshall explained: 

*' . . . Has the attorney a right to make such a com- 
promise f 

"Although an attorney at law, merely as such, has, 
strictly speaking, no right to make a compromise; 
yet a court would be disinclined to disturb one 
which was not so unreasonable in itself as to be ex- 
claimed against by all, and to create an impression 
thirt the judgment of the attorney has l^n im- 
posed on, or not fairly exercised in the case. But 
whert^ the sacrifice is such as to leave it scarteely 
possible that, with a full knowledge of every cir- 
cnmistance, such a compromise could be fairly 
made, there can be no hesitation in saying tJiat the 
compromise, being uviauthorised and being there- 
fore in itself void, ought not to bind the injured 
partly. Though it may assume the form of an award 
or of a judgment at law, the injured party, if his 
own conduct has Been perfectly blameless, ought to 
be relieved against it. This opinion is the more rea- 
sonable because it is sean^iy possible that^ in such 
a case, the opposite party can be ignorant of the 
unfair advantage he is gaining." [Italics added] 

Sec also United States v, Beebe, 180 U.S. 343 (1901); 
Thomas v. Colorado Trust Beed Funds, Inc., 366 F.2d 
136 ( 10th Cir. 1966). • 

That fundamental prtnciple must be applied ^th 
greater care where an Indian tribe is involved aiM its 
attorney's contract expressly denies authority to dis- 
mi.ss claims without double approval. If the attorney's 
withdrawal of claims was intended as a dismissal of the 
claims with prejudice, the safeguards of paragraph 6 
of the Special Claims Contract were clearly necessary. 
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For mch a broadscale dismissal deprived petitioner of 
its right to a complete adjudication under the ^et.of 
the valuable claims framed in its timely Peti^on. 
There was no conceivable '* tactical or strategic" reason 
for such an action; an attoniey who would finally aban- 
don such claims would be patently incompetent. Sec- 
tion 6 was required by the Secretary precisely to pi*o- 
teet petitioner from such an eventuality. 

The Court's recognition that Section 6 required both 
ti|ibal and secretarial approval for a '^termination of 
claims in return for some consideration given in ex- 
change therefor** is shockingly inconsistent with its 
< {)nclusion tliat these valuable claims could be termi- 
nated without such approval bemuse the Tribe received 
nothing in exchange. Had the Govennnent paid a pep- 
percorn for termination of these same claims, tlie at- 
torney's consent would have been void without the re- 
(|uir§d double approval. Cf. Piieblo of Santa Rosa v. 
Fall, 273 U.S. 315, 320 (1927); Green v. Menominee 
Tribe, 233 U.S. 558, 570-571 (1912). Surely, Congress' 
insi.^tence on basic safeguards of tribal interests in 
jdainis litigation demands that the Conix'«ict's require-^ 
nu'uts be njet when valuable claims are abandonea^ 
without any consideration whatever. 

When in 1968 the Court of Claims was confronted 
with the results of incompetent representation of the 

Sioux Tribe in a claims it took the extraordinary 
.step of vacating its 1956 affirmance of a Commission 
decision again.st the Tribe after trial on the merits and 
rcnianded to the Conmiission for reopening of proof. 
Siou.r Tribe v. IJ.S., 146 F.Supp. 229 (1956), vacated, 
182 Ct, CI. 912 (1968). How different was its summary 
dis})osition of these valuable Navajo claims, where 
Section 15 of the Act and Section -6 of petitioner's Spe- 
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rial Claims Contract required specific action to prevent 
nianifpst injustice to the petitibner through the incom- 
peti'uce of its attorney. \ 

If the Court of Claims wal right in viewing the with- 
drawal aH a voluntary dismissal of these claims, the 
First Amended Petition must be treated as a^wholly 
unauthorized 'adjustment" of the claims and of no 
legal effect. ^ 

2. Bfisisi^r^titiQa ol Amraded Petition. 

vThe Eirst Amended Petition in No. 69 did not in 
terms state that petitioner was voluntarily dismissing 
seven''%f the eight claims in its original Petition. That 
effect was arbitrarily attributed to the amendment by 
the Court of Claims ; it is inconsistent with its lan- 
guage and with its intention. The Court admitted that 
the amendment was **not in form, a voluntary dis- 
missal of the plaintiff's nonaccounting claims In Dock- 
et No. 69." [Part III of Opinion App. A.] Howevepj 
the Court had no reason nor basis in the record'to con- 
strue the language of the amendment — deleting the 
.specific paragraphs that characterized each *' claim" 
aud "withdrawing [thos« claims] from consideration 
jjcr^^in" — a.s a voluntary dismissal of several causes of 
a^ion. The Commission had correctly interpreted the 
amendment according to its plain Ss^fms: 

"... plaintiff's first amended petition, which pur- 
porttM to withdraw seven of plaintiff's 'claims, did 
not delete the allegations of fact which were the 
substanee. of those claims. Moreover, plaintiff's 
s(!veiith tilaim, whifeh clearly remained after the 
amended petition m. 1969 was filed, stated that 
plaintiff 'restates and reaffirms each and every al- 
legation of fact' of the original petition." 35 Ind. 
CI. Conun. 305, 307 (Appendix F). 
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The **<*lainis" withdrawn were merely the general alle- 
gations of damages in the deleted paragraphs; the 
<^auses of action defined by the factiial allegations of 
the other^ paragraphs and the general jJtayer for relief . 
were intentionally left miaffeeted. The amendment was 
thns intended to be a restructuring <gf the Petitioii, not 
a dismissal -of causes of action, in response to resp^rld- 
ent's motion of NovAnber 14, 1^7 that demanded 
"separately numbered Petitit>ns of the claims pleaded 
in the original Petition." 

Moreover, a reorganization of the original pleading 
wan fully authorized by the Commission's RuleSj which- 
did not require separate "petitions" for eaW**elaim." 
Rule 7(a) stated: ^ " • 

Se(% 7. General rules of pleading. 

(a) Pleading to he concise and direct; consist* 
encjf. (1) -Kach averment of a pleading slwU be 
siftiple, concise and direct. No technical forms of 
pleading o^ motions are required. Averments in t 
- pleading to which no responsive pleading is re- 
(|uir('d or permitted shall be taken as denied or 
avoided. 

(2) A party may set forth two or more state- 
nu nis of a claim or defense alternatively or hypo- 
thctieaUy, either in one count or defense or in sep- 
arate counts or def ernes. When two or more state- 
iiicnts are made in the alternative and one of th^, 
if made independently, would be sufficient, the 
pleaiiing is not made insufficient by the insuffi- 
ciency of one or more of the altemativ§^tatements. 
A party may also state as many separate claims or 
defenses as he has, regardless of consistencF and 
regardless of the nature of the grounds on Vhich 
they are based. All statements shall be made sub- 
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jtrt to tlu> obligations set forth in Sec. 10(b) [re- 
•{uiring tbt» attornt'y to believe '*good grotmd" sup- 
p«>lts the pleading]. [Italics added] 

The First Amended Petition, submitted before answer 
under Rule't;Ka)(l) which allowed the restructuring 
of claims as a matter of course, combined eight sepa- 
rate clainw into one. 

As long as the fai*ual allegations of the Petition re- 
mained, it was incorrect to construe the amendment as 
a voluutai y dismissal of any claims covered by those 
allegations, by the damages paragraph (127) of the 
seventh claim, and by the general prayer for relief in 
paragraph 30. The Court's arbitrary refusal to con- 
sider the plain language of the Petition remaining af- 
ter the amendment is clear in footnote*3 to the Opinion 
(App. A): ^ 

The j)laintiff challenges characterization of the 
issue as jurisdictional. It argues that, since it with- 
drew 6n!y the prayers for relief and not tlie claims 
themselves, those claims were "subsumed" under 
the coHiprehensive prayer for relief of paragraph 
30 and under claim 7's incorporation of preceding 
factual allegations. As noted above, however, the 
withdrawn paragraphs were not merely prayers 
for relief, and vlaim 7 incorporated only.general 
rccitatioHH of fact. Moreover, the Commission rec- 
ognized that the claims in question were with- 
drawn, not .subsumed in' the "surviving claim. Nav- 
ajo Ti ihc V. Vniied States;^! Ind. CI. Conmi. 40, 
41 (ITO). [Italics added.] 

The "gi'Hcral recitations of fact" incorporated in 
Claim 7 (jomprise tlie causes ot act%>n (i.e., the facts 
entitling plaintiff to the relief sought in paragraph 30) 
pli-adcd hv the original timely Petition, and the Com- 
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mission's, 1975 Opinion (quoted above) so held, reject- 
ing its 197a rttVienw to ♦'withdrawn'* claims cited by 
the Court. 

The word *N-iaims" in the First Amended Petition is 
anibigtiouH: It is i!ot clear whetlier it refers merely to 
the allegations of danmges in the deleted paragraphs 
or, !iU>re broadly, to all causes of action presented by 
the prccfHliiig factual allegations. The Court arbitra- 
rily svixoi] upon the broader interpretation, contrary to 
the iong-establislied rule that Indian tribes must re- 
reive the benefit of any doubt on questions of intent or 
in the interpretation of documents affecting their in- 
terest?^. Worcester v, Georyia, 31 U.S. (6 Pet.) 515, 
552-55)^ ( 1832) ; United s'tutes v. Kagama, 118 U.S. 
375. 383-384 (1886); Martin v. Uwallen, 276 U.S. 58, 
64 ( 1928) ; Srmitiole Nation v. United States, 316 U.S. 
286, 297 (1942); McClnnahan v. Arizona State Tax 
Cohi'h, 411 U.S. 164, 174-175 (1973) ; Menominee Tribe 
r. ihnted Siatt^.% 391 U.S. 404 (1968). In Santa Rosa 
hand r. KiNffs County, 532 F.2d 655, 660 (9th Cir. 
1975). the Court said: 

"Thi.s principle is somewhat more than a canon 
of eon.st ruction akin to a Latin maxim, easily in- 
voked and as easily, disregaided. It is an interpre- 
tative device, early framed by John Marshall's le- 
gal conscience for ensuring the discharge of the 
nation's obligations to the conquered Indian 
tribes." 

The prineiple was recognized by the Attorney General 
m 34 Op. Atty. ikni. 439, 444 (1925): 

"From the Ix'ginning of its negotiations with the 
Iiulians. the Oovernmeirt has adopted the poiiey of 
giving tlK'in the benefit of the doubt as to questions 
of faet or tlie construction of treaties and statutes 
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relating to their woifare. An illustration of this is 
found in section 2126 of the Revised Statutes (Act 
of June 30, 1834, 4 Stat. 733) [25 U.S.C. § 194], 
which provides: 

'In all trials about the right of property in 
which an Indian may be a party on one side, and 
a white person on the other, the burden of proof 
shall rest upon the white person, whenever the 
Indian shall. make out a presumption of title in 
himself from the fact of previous possession or 
ownership.* ,: 

This practice of s.ifeguarding the Indian has been 
continuously adhered to. Treaties have been con- 
sidered, not according to their technical meaning, 
but in the sense in which they would be naturally 
understood by the Indians." 

That principle was mandated by Section 6 of Special 
Olaims Oonti-act and Congress' establishment of pro- 
tection for tribal claimants under Section 15 of the Act 
and 25 U.S.C. § 81. The Court of Claims' arbitrary re- 
fusal to apply it amply justifies issuance of the writ. 

> 3. Unwauanivd EiOUCuUtion of S«T«nth Qaim. 

The Oi"(ieV entered on petitioner's Motion for Clari- 
fication (and footnote 3 of the Opinion) precludes 
trial i)f any ''claims" withdrawn in No. 69 unless they 
were* pleaded in Nos. 229, 299, or 353, The unwi^Wraw^ 
.seventh claim in No. 69, which has been consoli'^pted 
with Nos. 29f) and since the Commission's Order of 
•July 23, 1973^ is thus stripped of a large portion of its 
well-plcadcd is.sues. The allegations of the Seventh 
Claim, which were not deleted by the First Amended 
Petition, include all of the factual allegations of the 
first six claims, as the Commission held. Yet tiie Court 
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t»f Claiius hold that the witlidrawal of the first aix 
"rhiiiiis" jtiristiictiojially l>ars their adjudication as 
surviviiig I'lcmctits of the seventh eiaifn. That unsup- 
^^►oi tiiblf holding is wholly arbitrary and capricious. 

The Coinniission's Rule 7 expressly permitted peti- 
ti<m<'t' to plead multiple claims or counts iii a single 
petition. Under Rule 54(b) of the Federal Rules of 
Civil Proeinlure voluntary withdrawal or dismissal of 
one or more multiple claims has no effect on the re- ^ 
maining rlaiins. Sinrn, Roebuck £' Co. v. Mackcy, 351 
U.S. 427, 4:n (1956). The Commission's Rule 7 indi- 
eatt'd that tho.se elementary principles of due process 
wen' applicable in practice before the Commission, and 
the Court of Claims was bound thereby. 

Furthermore, the Court's ruling that allegations of 
f 'laims 1 through 6 which overlap those of Claiip 7 are 
barred from Claim 7 was made in a docket separate 
from the docket of Claim 7. Tlie Court's ruling was 
made in •'Docket No. GO (Claims 1 through 6 and Claim 
H) " as established by the Commission on January 23, 
1975 ( A pp. I), p. :U0). The seventh claim was not part 
of that do('k«>t but was separately consolidated by thar 
Commission on July 25, 1973, as "Nos. 69, 299 and 353 
(Accounting Claims)." (The Commission's discretion 
to con.solidate or separate claims was confirmed in 
Ignited StatfH V. Ft. Sill Apmhe Tribe, 209 Ct. CI, 433, 
533 F.2d 531 11976)). In the Order of September 28', . 
the panel of judges in "Docket No. 69 (Claims I 
throng}) 6 and Claim 8) " ruled, in effect, that its June 
13 f)piiuo!! would be res judirnta^is to claims or issues 
pleaded in "Docket Nos. 69, 299 and 353 (Accounting 
Claini.s)." Under established practice, the panel in the 
Accounting Claims docket would decide whether res 
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judicata in fact coiistitat(»d a defense to claims well- 
pleaded therein. The September 28 Order apparently 
deprives that pat.el of its noiiiial authority. 

The Courtis Order was thus a clear misapplication of 
the principles of res judicata. Without doubt^ res jitdi- 
eaia is a defense wlaeh must be pleaded in the case fol- 
lowing the adjudication (here Docket Nos, 69, 299 and 
353 ( Aeeonnting Claims))^ and the Court must deter- 
mine whether the elements of that defense are in fact 
pn^sent. One of those elements, prior adjudication of a 
cause of ac^tion on the njerits, is obviously not present 
with respect to the withdrawn claims. Therefore, the 
doctrine of rcR judicata could not be raised as a bar to 
adjudication of any of the withdrawn claims that had 
been timely pleaded as elenents of the seventh claim. 
Restatement of Judgments ^ 48 (1942). There is no 
other doctrine \mder wili^h such adjudication would be 
bam»d, and the Court's erroneous ruling thus deprived 
petitioner of due process of law. 

Claim 7^ embracing all factual allegations incorpo- 
rated by referen{-e ^tid the prayer for relief in para- 
gra|)h 30, was timely presentcni, and none of the ele- 
ments of that claim is barred by the limitation of § 12 
of the Act, 25 U.S.C. § 70k. Since all factual allegations 
of the first six claims are incorporated in Claim 7, all 
t^auses of action based on thosi^ allegations were pre- 
sented timely and remain justiciable. The Commis- 
sion's discretionary allowance of an amendment of the 
Petition to reformulate^* those causes of action with- 
in the liberal notice r^^quiremetits of Snoqualmie Tribe 
V. i^mied States, 178 Ct. CI 570, 372 F.2d 951 (1967), 
was clearly proper. The Court of Claims interpretation 
of claims'' as including all factual predicates of the 
first six claims is contrary" to the terms of the First 
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Amended Petition, which did not delete or withdraw 
any factual allegations, and the Court's conclusion is 
not Supported by any other analysis or authority. 
Therefore, the Court's Order barring adjudication as 
an clement of Claim 7 of any issue constituting a part 
of the first six claims is wholly arbitrary. 

Moreover, the Order creates immense procediiral ob- 
stacles to the prompt adjudication of Claim 7, which 
has already been pending for 29 years. Respondent will 
argue that each triable issue in Claim 7 is barred be- 
(^ause it is one of the issues that might have been ad- 
judi<'ateti imder the first six claims. Already, respond- 
ent has taken that position on a score of "accounting" 
issues, and there ar i literally hundreds more. The ac- 
counting claim will predictably be mired in such soph- 
istry for ye^irs to come, again depriving petitioner of 
its right to full and prompt disposition of its claims 
under the Act. 
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CONCLUSION 

The writ should issue in this ease to uphold Con- 
gress' mandate for protection of tribal claimants under 
the Act, to make effective the provisions of ihe Special 
Claims Contract requiring prior approval of any com- 
promise, settlement, or adjustment of petitioner's 
flaims by its attorney, to expunge the Court of Claims' 
nnsconstruction of its jurisdiction under the Act and 
its refusal to follow established precedents of this 
Court, to construe and apply the pleadings presenting 
petitioner's claims in accordance with their plain lan- 
guage, the Tribe's obvious intent to obtain prompt ad- 
judication of ail claims, and the principle of liberal in- 
terpretation for the benefit of the tribe, and to correct 
the arbitrary' dismissal of claims by the Court of 
Claims. There was manifest injustice below, which the 
Navajo Tribe asks this Court to review and reverse. 

Respectfully subnjitted, 

RODEY, DlCKASON, SlOAN, AkIN 
& ROBB, P.A. 



By 

William C. Schaab 
I'ost Office Box 1888 
Albuquerque, New Mexico 87103 
Telephone: (505) 765-5900 

Attorneys for Petitioner 
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^ No. 69 
(Decided June 13» 1979) 



THE NAVAJO TRIBE OF INDIANS v, THE UNITED 

STATES 



William C. Schaab, attorney of record for plaintiff. 
Rodey, Dickason, Sloan, Akin & Robk Paul D. Barber, and 
Sarah W Barlow, of counsel. ^ 

Dean K. Dummore, with whom was Assistant Adorney 
General James W, Moorman, for defendant. 



Before Friedman, Chief Judge, Cowen, Senior Judge. 
and Smith. Judge. 



OPINION 

FRIEDMAN, Chief Judge, delivered the opinion of the 
court: 

This case, byzantine • \ complexity, has been transferred 
from the Indian Clauns Commission pursuant to Pub. L. 
No. 94-465, 90 Stat. 1990 fl976), and is now before us on 
the parlies* requests for review of two rulings of Trial 
Judge C Murray Bernhardt. In those rulings the trial 
judge resolved various contentions of the parties regarding 
the interrelationship of claims pending in various Commis- 
sion dockets and the status of certain claims in this case. 
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We find It unnecessary to resolve most of those contentions 
smce we conciude that the plaintiff voluntarily withdrew 
all of the claims involved in this case ffter the applicable 
limiiaiions period had run. and that those claims therefore 
arc tinu- barred. Accordingly, we dismiss claims one 
throuKh SIX and ciaim eight of the petition." 

I. 

^ The original potion in this case, filed with the lindian 
Claims Commission in July TSBO, "as Etocket l^a 
contained eight claims. Each claim consisted of (1) a 
general recitation of facts, and (2) a paragraph stating the 
claim arising from those facts. The initial paragraph of 
claims two through eight incorporated by reference the 
general recitations of fact stated at the beginning of the 
preceding claims. Paragraph 30 of the petiUon contained 
the prayer for relief 

The first four claims and the sixth claim essentially 
alleged (1) violation of the government's obligation, pursu- 
ant to an 1848 treaty with Mexico and an 1860 treaty with 
the piaintifT.'to protect the plaintiff g*^perty rights; (2) 
inviilidity of an 1868 treaty with the tribe on the grounds 
of fraud and duress, unconscionable consideration, and 
uiiiiatera! mistake; and i3) failure to provide educational 
and other services pursuant to the 1868 treaty. The fifth 
claim alleged that the government, by exploiting and 
allowing others to exploit the natural resources of the tribe 
without adequate consideration, violated its fiduciary duty 
under^ the 1868 treaty. The seventh claim, a general 
accounting claim, has been consolidated with the account- 
ing claims in Docket Nos. 299 and 363, and is not before us 
here The eighth claim alleged violation of a promise by 
officers of the United States to return certain lands "to the 

■ Thih diMniwa! IS Without prejudin- to the piaintifTl uteHion of »ny of thwr 
i t;.imi, in »th»T ducket* mmlvxrm Iht- plsintiff if ihtmt cl«im» tn fact are present in 
ihtiM' dofkpt^ The dismissal of the claimi in thtt caae becauM the plaintiff 
v<Huntartl> withdrew them would not »upport the contention that the ditmiaaal i» re* 
/iiiii'tiiu <ii the merit* of those claims 
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East*' iti return for the Navsyoe' service in the Apache 
wars. 

In August 1951, the plamtifTs claims attorney decided to 
divide into four separate dockets the eight claims of the 
original petition. The piaintiff filed a new petition in each 
of three new dockets, and allow^ the petition in this 
docket (No. 69) to stand, without modification, as the 
general pleading. The tribe presented a taking claim, based 
upon facts originally set forth in Docket No. 69, in the 
^tition in Docket No. 229. A claim for miOTianagement of 
resources was presented in Docket No. 353 for oil and gas 
resources, and in Docket No, 299 for other resources. Thus, 
many of the claim? originally presented in the origina^ 
docket {No, B9) overlapped with the claims asserted in the 
subsequent dockets 

• Separation of the plaintiffs claims into four dockets did 
not simplify or abbreviate the !itigatk)n of this case. 
Although almost three decades have passed since the filing 
of the original petition, the government has yet to file an 
answer. Insteiui, in the words of Trial Jud^ Bernhardt, 
there has been a '^pi^tracted seige of motions.'* In response 
to a government request for greater specificity and a 
Commission order to file an amended ipetition in Docket 
No, 69 no later than September 30, 1969, plaintiff filed a 
First Amended Petition on October 1, 1969. The entire 
amended petition read as follows: 

The petition is amended by deleting paragraphs 10, 16, 
19, 21, 23, 25, and 29, thereby withdrawing from 
consideration herein the first, second, third, fourth, fifth, 
sixth, and eighth claims. 

The government, on July 18, 1974, sought entry of final 
judgment in its favor on those claims. The Commission, on 
January 23, 1975, granted a motion by the plaintiff to 
amend its petition in Efecket No, 69 by "reformulating" the 
first six claims. Navajo Tribe v. L/nited States, Z& Ind. CI. 
Comm 305, 315 fl975K The Commission denied a motion 
for certification of that ruling to this court, Navajo Tribe v. 
United States. 36 Ind. CI. Comm. 215 (1975). 
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On June 3, 1976, the govermnerit filed a motion t^ 
dismiss or for a more definite statement. 'Che Commission 
^'^ansferred the case in Docket No. to t^is court without 
ruiing on the motion. On January 23« 1978, Trial Judge 
Bernhardt ruled on the motion, and on May 2, 1978, he 
issued an order on the tribe's motion for reconsideration of 
his January 23 ruling. With respect to the Commission's 
reinstatement of the dismissed claims after the limitations 
period had run, the trial judge dbnied the government's 
motion to dismiss the reinstated claims on the ground that 
those claims related 1)®ck~to Xhe origihal^^p^^ 

II. 

The applicable statute of limitations in the Indian 
Claims Commission Act, 25 U.S.C. § 70k, is a Jurisdictional 
limitation upon the 'authority of the Commission to 
consider claims. United States v. Lou^r SU>ux Indian 
Community. 207 Q. CI. 492, 601, 519 F,2d 1378, 1382 (1975); 
Snoqualmie Ttibe v. United Statm, 178 Ct. CI. 570, 586, 372 
F.2d 951, 960 (1967). The provision, which "ciefines the 
extent of the government's waiver of sovereign immunity, 
bars any claim not **preBented^' the Commission on or 
before August 13, 1951. In this case, the original petition in 
Docket No 69 was timely fi^ed in July 1950. but the claims 
in question .were withdrawn in 1969. The second amended 
petition, in effect reasserting the withdrawn claims, was 
not filed until 1975. 

The Commission allowed the plaintiff to reinstate 
the withdrawn claims in 1975 on the ground that the 
"reformulated" claims were based upon and related back to 
the genera! recitations of fact in the original petition which 
were not withdrawn, 36 Ind. CI ComrT at 307. Although 
the 1969 amended petition "deleted" only the specific 
paragraphs which stated the claims in some detail, and not 
the general factual allegations preceding those paragraphs 
upon which the claims were based, the deleted paragraphs 
were the actual statements of the claims. Indeed, the 
plaintiff recognized in its 1969 amendment that by deleting 
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those paragraphs it was ''thereby withdrawing from consuf- 
eration herein the firrt, second* third, fourth, fifth, sixth, 
and eighth claims** (emphasis added). 

The d3cision whether to dismiss all or part of a rase litm 
with the plaintilT (sub,^ct to any net^ssary authorizations 
by the tribunal). In this case, for reasons not fully / 
explained in the record, the tribe's claims osunsel chose to^ 
withdraw the claims in question. Perhaps the attorney was 
unable to comply with^theJTommission's order for greater 
specificity, or sought to make the case more manageable by 
simplifying the claims and eliminating or r^ucing duplica- 
tion. 

Whatever his reasons, whether wise or ill-founded, the 
decision to withdraw these particular claims was a tactical 
decision similar to those attorneys a>nstantly must make 
in the conduct of Ht^ation, The plaintiff is bound by the 
actions of its attorney. 

^ The plaintiff contends, however, that its attorney had 
Authority to withdraw those claims. It reliM upon para- 
graph 6 of the contract between it and the attorney, which 
provided: 

6. Comprotni^ and ^iiUimnU. Any compromise, 
settlement or other a4justment of the claims shall be 
subject to the approval of the TRIBE and the SECRE- 
TARY [OF THE INTERIOR].2 

The Commission presumed that the word ''adjustment" 
covered the withdrawal of the claims, and noted that the 
record did not indicate whether the tribe had approved the 
withdrawal, 35 Ind. CL Comm. at 307, n. 2. 

We construe this provision as requiring tribal and 
secretarial approval only of compromise, settlements, and 
simUar adjustments of clains, i.e., the termination of 
claims in return for some consideration given in exchange 
therefor. Paragraph 6 did not limit the attorney's authority 
to withdraw certein claims, several of which probably were 
dupUcative of those in other doclpts, for what he perceived 

Although thf contract rt- fer* to Dqck#t No 89 before tht CommtMion. we Mume 
thai wjis a typoffrmphicat ef ror, «nd th* rpf^refice fhould h*vt b«et) to Docket No, 60 
There it no Docket No 89 in thu ca*e 
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to be sound tactical or strat^ic reasons. That was precisely 
the kind of decision the afttorney would have to make in 
carrying out his duty under paragraph 2 of the contract "to 
diligently prosecute the claims and to exert his best efforts 
to satisfactorily conclude them within the term of this 
contract." Indeed, an attorney couid not effectively conduct 
such a major Indian claims case as this if he had to obtain 
the prior approval of his client and the Secretary before he 
could take such actign^ 

Trial Ju«fee "Bernliardr upheld the OnmniMion's. i^i^- 
statement of the withdrawn claims on the ground that the 
second amended petition met -the liberal notice require- 
ment applied in determii\ing whether an amended petition 
filed with the Commission after the limitations period 
related back to the original tirtiely petition. The trial judge 
relied on United States v. Lower Sioux Indian Community , 
in Minn., 207 Ct. CI. 492, F.2d 1378 (1975$, United 
.Scales V Northern Paiute Naiion,^ 183 a. CI 321. 393 R2d 
786 (1968), and Snoqualmie Tribe of In(Hans v. United 
States. 178 Ct. CI. 670, 372 F.2d 951 (1967). Those decisions 
dealt with the question whether all^ations in a timely 
petition were sufficient to cover the claims asserted in an 
otherwise untimely amendment In the Snoqualmie case, 
we held that the requirement of the statute of limitations, 
that claims be ''presented" within the limitations period, 
'*should be read liberally to permit an amended pleading to 
relate back where there is sufficient notice/* 178 Ct. CL at 
588, 372 F.2d at 961. 

That principle, however, has no application in a case in 
which the plaintiff has withdrawn i$i original claims and 
then seeks to reinstate them alter the limitations period 
has run. The question here is not, as in those cases, the 
construction of the original petition; the issue before us is 
the effect-<>f the plaintiffs voluntary dismissal of its claims 
in 1969. 

The first amended petition was in effect, if not in form, a 
voluntary dismissal of the piaintifPs nonaccounting claims 
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in Docket No/69. The amendment was filed pursuant to an 
order of the Cotomission. and no further auUiorization or 
action of the Commi^ion was required. The Supreme Court 
stated the applicable rule in Willard v. Wood* *lW|here 
from any cause a plaintiff become nonsuit or the c^ion 
abates or is di$mi»s^ and, during the pendency of the 
action the limitation runs, the remedy is barred*' 164 U.S. 
502. 523 (1S96I (emphasis addedK In this case, the claims 
were dismissed because the plaintiff chose to do so. 
Following the dismissal, the situation stood as 
* withdrawn claims had never been filed. A. S. Dick Co. v. 
' Marn 197 F.2a 498, 502 (2d CirJ. cert denied, 344 U.S. 878, 
.rehearing denied, 344 US. 905 {1952H Maryland Cos. Co. v. 
iMther. 4t F.2d 312 t5th Cir, 1930). F«r purposes of the 
statute of limitations, the claims contained in the second 
amended petition were '^presented** for the first time in 
1975» and the Commission lacked jurisdiction to hear 
them* 

^ IV, 

Before concluding this opinion, we advert to a problem 
that exists in this case and pn^bly in a number of other 
cas^ that the Indi^X^laio^ Commission recently has 
transferred to this cotirt. That is the subject of delay. AH of 
these cases were pending before the Commission for more 
than a quarter of a century, and some of them stiJI are a 
long way from completion. The casM of which this docket is 
one part involve a wide variety of claims by the Nav^o^ 
Tribe The government has not yet filed its answer in some 
or all of the dockets. Unless drastic and eff^tive st^ are 
taken to expedite the proceedings in these Indian Claims 
Commission cases, they threaten to drag on indefinitely. 

' The plaintiff chiiUeniEW chAracienzjitkm of ihr )mu« «£ jufi»dtct tonal It argiiei 
that, smct* Jt withdraw o«iy th« proyer* for rriwf mnd not the cUim* ihemielvai, 
thi^ cirtjms wptt ' fubfitinwi*' under the comprehcn»tv« prmy^r for relief of 
piiragraph 'M) and undtr claim 7 1 incorporation of prtcedmg fictuai ailegmttont. At 
tM)UHi Abiiw, however, the withdrawn paragraph* werr not merely prayert for relief, 
and claim 7 incorporated only general recitationi of fact Moraovar the Commiaiion 
re<r>l{nj2Pd that the clatmi* m Huettioit were witKdrawii, not fubaumed m tht* 
Tfihr V iJmt^i Stat€t, 31 Ind CI Comm 40. 41 iim^ 
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The trial Judges have an obligation to expedite these 
cases, and to take all necessary steps to insure their speedy 
determination. Many of the cases mte complicated and 
difTicuil^ There is a need for innovative handling and 
treatment, perhaps to devise new procedural that will end 
the delays that have plagued th«ie cases for so many years. 
We have faith in the abihty of the trial judges to develop 
such techniques. We expect the cases to be completed 
within a reasonable time. 

More specifically, we direct the trial judge in the Navajo 
cases to fife within 90 days, and after consultation with 
counsel, a timetable setting forth firm time limits for the 
proceedings in Docket Nos. 229, 299. a^ 353. These time 
limits should cover the filing of any further pleadings and 
amendments thereto, the filing of all dispositive or 
procedural motions, the completion of pretrial proceedini^, 
and the trial of the cases. We expect the other trial judges 
to adopt similar timetables in ca^ traniJerred from the 
Commission. 



Clamis 1 through 6 and claim 8 in Docket No. 69 are 
dismissed 



CONCLUSION 
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^ IN THE UNITED STATES COURT OF CLAIMS 

^ No. 69 ■ 

The Navajo Tbibe of Indians 

TfiE UKITgb SXAT^ 

Before Fm^u\^{^hief Judge^ Cow^^, Senior Judge, 
and 'SwLiTfi, Judge^ ' 

'f ' ' Thv plaintiff has filed a motion fot clariiicatioa of our^ 
opinion of June 13, 1979, m which we ciismissed claims 1 

/ ^ through 6 and claim 8. In so doing, we stated t^at "This 
^ dismissal is without pri^judice to the plaibtiff^s assertion ^ 

of any of these claims in other dockets involving the plain- 
tiff if those claims in fact are. present in those dockets." 
(Footnote 1), Plaintiff now asserts that in this footnote we 
contt^mpiated the possibility that the dismissed claims still 
might be asserted as part of claim 7 in docket No. 69» a 
general accounting claim that has been coiisolidated ^ith 
the accounting claims in docket Nos. W9 and 253, and 
which therefore was not l^fore us,- 

Plaintiff is mistaken. Footnote 1 was intended to make 
c\mr that despite the dismissal of claims 1 through 6 and 
ciaim 8, those claims could be asserted in the ether pending 
dockets (Nos. 229, 299 and 353) if in fact they ^*are present 
in those dockets/* The determination whether the dismissed 
claims are so present is a matter for the trial jndge. Ob- 
viously, we would not have dismissed claims 1 through 6 and r 
claim 8 in docket No. ffi) if we had contemplated that all of 
those claims could be fully pressed und^ claim 7 in that 
docket. To the contrary, we held that plaintiff*s previous 
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withdrawal of claims 1 through 6 and claim 8 in docket No. 
6ft precluded plaintiff from subsequently reasserting those 
claims because at the time of reassertton the statute of limi- 
tations had run on them. The plaintiff may pursue these 
dismissed claims only if and to the extent they are also 
part of the claims asserted in the dockets other than docket 
No, 69. 



September 28, 1979 



By The Coubt 

/s/ Daniel M, Fbiedman 
Daniel M, Friedman 
Chief Judge 
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BEFORE THE INDIAN CLAIBIS COMMISSION 



No. 



THE NAVAJO TRIBE OF INDIANS 
THE UNITED STATES OF AMERICA 



PETITION 

To the H'^ notable Ccinmissioners of the 
Indian Claims Commissim: 

Your petitioner, the Navajo Tribe of Indians, respectfully 
represents and alleges as follows: 

First Claim 

(Navajo lands; Treaty of September 24, 1860) 

1. 

Petitioner is a tribal organization recognized by the Secre- 
tary of the Interior as having authority to represent the 
Navajo tribe, and authorized by Section 10 of the Act of Con- 
gress approved August 13, 1946, Public Law 726, 79th Con- 
gress, 2d Session (60 Stat, 1049), an act to create and estab- 
lish an Indian Claims Commission, to present claims to the 
said Commission for and on behalf of the petitioner and its 
members, who live upon and about their reservation in the 
States of New Mexico, Arizolia, Utah and Colorado under the 
jurisdiction of the United States as exercised by and through 
the United States Depa'-tment of the Interior. 

2. 

The claims herein set forth are presented pursuant to the 
aforesaid Indian Claims Commission Act; jurisdiction to hear 
and determine the said claims, and each of them, is conferred 
on the Commission by Section 2 of the said Act 



s. 

None of the claims herein set forth has been the subject of 
any action taken hy Congress or by any department of the 
government or in any judicial proceeding; none is included, 
in whole or in part, in any suit pending in the Court of Qaims 
or in the Supreme Court of the United States, and none has 
been filed in the Court of Claims under any legislation what- 
soever, 

4. 

Pursuant to a contract executed July 17, 1947, and approved 
by the Commissioner of Indian Affairs on behalf of himself 
and the Secretary of the Interior on August 8, 1947, petitioner 
retained Norman M. Littell as general counsel and claims 
attorney, together with associate attorneys King Funk- 
houser and, by amendment duly executed and approved, Rufus 
G. King, Jr. The claims herein set forth are accordingly pre- 
sented by petitioner's attorneys, Norman Littell, S, King 
Funkhouser and Rufus G« King, Jr, 

5. 

For centuries prior to the year 1864 petitioner and the 
various tribes and bands amalgamated with it during this 
period had occupied a section of the North American continent^ 
now part of the Southwestern United States, which was approx-- 
imately bounded southward and eastward by four mountains, 
traditionally sacred to the Navajos and presently known as 
Mount Taylor in New Mexico, the San Francisco Peaks in 
Arizona, the La Plata Mountains in Colorado, and Mount Baldy 
in Colorado, and to the north and west by the Dolores and 
Cclorado rivers. Most of this area, comprising approximately 
45,000 square miles, was lich and fertjile, a homeland where 
petitioner enjoyed all the rights of a free and sovereign people, 
gov<»rning itself, enjoying the fruits of industry and husbandry 
at a comparatively high level of aboriginal civilization, and 
armeii in the fashion of the titnes to defend itself and repel 
aRgreKsorH* 
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6. 

Attempts were made to subjugate petitioner by representa- 
tives of the Spanish Crown in the seventeenth and eisrhteenth 
centuries, and by representative of the Mexican Government 
after 1823, but petitioner's right, title, and interest in and to 
petitioner's lands were fully protected and prerorved pursuant 
to Spanish and Mexican law. In 1846 the government of 
Mt*xico renounced its sovereignty over this area in favor of 
the respondent, and thereafter respondent's agents and citi- 
zens invaded petitioner's homelimd in ever-increasing numb«s, 
until a state of oi^n hostility gradually developed. Before 
mounting pressure, petitioner withdrew to the wilder areas 
now identified as the vicinity of Navajo Mountain, the Canyon 
de Chelly, and the headwg^^rs of the San Juan River. Military 
expeditions -were sent into these areas to attack petitioner ; 
retaliatory raids against the invader were organized and vig- 
orously carried out. After two centuries of generally peaceful 
contiguity with white men, during which petitioner's members 
had acquired sheep and had gradually shifted from pueblo life 
to a pastoral culture, the Navajo took to arms and emerged 
as an important center of resistance in the path of the white 
man, as represented by respondent's agents and citizens. 

7, 

Petitioner was at all times ready to make an honorable recon- 
ciliation in so far as its members were apprised of and under- 
stood the white man's ways. A treaty of peace was nego- 
tiated and concluded between petitioner and respondent's 
agents in November, 1846, but was not ratified by respondent's 
Senate, or thereafter respected by respondent. A second treaty 
was negotiated and concluded between petitioner and respond- 
ent's agents on September 9, 1849, which said second treaty 
was ratified by respondent's Senate on September 9, 1850, and 
proclaimed by President Millard Fillmore on September 24, 
1850 (9 Stat. 974). A true copy of said Treaty of 1850 is 
attached hereto and made a part hereof as '^Appendix A." 
Article I thereof provides that petitioTier shall be under the 
juriadiction and protection of the United States pursuant to 
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the terms of the Treaty of Guadalupe Hida!^. Article 11 of 
mid Treaty of 1850 pledges "perpetual peace and friendship." 
Article III provides that the laws of the territory of New 
Mexico shall be applied and enforced in petitioner's country^ 
and that the name shall \^ annexed to and made a part of the 
said territory, and Article VI provides that any person murder- 
ing or robbing petitioner's members shall be made answerable 
under laws of the United States. Article VIII provides that 
respondent shall establish military and trading posts in peti- 
tioner's country. Article IX provides: 

•^Relying confidently upon the justice tod the liberality 
of the aforesaid government (f^pondent), and anxious 
to remove every possible cause that might dii^turb their 
peace and quiet, it is agreed by the iaforesaid Navajoes 
that the government of the United States *shall, at its 
earViest convenieni^e, designate, settle, and adjust their 
. territorial boundarif^s. and pass and execute in their terri- 
tory such laws as may be deemed conducive to the pros* 
perity and happiness of said Indians," 

Y 8. * 

IViitioner was assured by a protocol bei e^ the Mexicltn 
and the American governments and by the terms of the Treaty 
of Guadalupe Hidalgo, proclaimed by President Polk on July 4, 
1848, that titles to all kinds of property, personal and* real, 
existing in the ceded territories, were those which were legiti- 
mate titles under Mexican law, and that petitioner would be 
protected in the free enjoyment of its liberty and property 
by the respondent. Under Span|^h law, prior to the attainment 
of Mexican independence in 18§4, the rights of IndUns to the 
I>o§Hession and the full amount of lands belaa^iti^'44^ them 
was fully protected, and those who sought toaeize Indian ft^ds 
or despoil Indian property were severely punished. AfteS 
Mexico became independent of Spain in 1824, the rights of 
Indians were confirmed, enlarged, and strengthened and they 
were Kiven equality of rights with other citizens and their 
ownership of property was fully protected. By the aforesaid 
Treaty of Guadalupe Hidalgo, the respondent agreed to protect 
and maintain the petitioner and its members in the full enjoy- 
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ment of their liberty and property. By the aforesaid Treaty 
of 1850, respondent assumed exclusive jurisdiction^ and pro- 
tection of 'the petitioner and petitioner's property rights, but 
respondent made no effect to abide by, carry out, or enforce 
the aforesaid Treaty* of 1850. On the contrary, petitioner was 
induced to negotiate and conclude two subsequent tr^ties with 
respondent's agents, one in 1855 and one in 1857, neither of 
which was ratified by respondent's Senate, or thereafter re- 
spected by respondent. The inconsistency, unreliability, and 
faithlessness of respondent's agents, and the series of nego-. 
tiations conducted by them in this period, paused the Navajo 
rightfully to discredit and mistrust treaty te 

9. 

Respondent negligently and willfully departed from the 
standards of fair and honorable dealings in its relations with 
petitioner during the entire period from ^846 to 1368, in all said 
relations and, without limitation, in confusing and deceiving 
petitioner by negotiating various and inconsistent agreements 
and treaties and by permitting divers persons to harass peti- 
tioner and drive petitioner from rich and valuable portions 
of its homelands^Aas more particularly described in paragi iph 5 
above. Respondent failed, neglected, and ref us^ to abid * by, 
and committed numerous breaches and violations of, the terms 
of the aforesaid Treaty of 1S50, although said treaty had been 
duly ratified by the Senate and proclaimed by the President 
of the United States. 

10, 

WHEREFORE, as its first cir.im, petitioner alleges: 

(a) Respondent failed to accord to petitioner the right, 
title, interest, benefits, and enjoyment of property conferred 
on Indians by Spanish and 'Mexican law, pursuant to the 
Treaty of Guadalupe HidalRo, as provided by the aforesaid 
Treaty of 1850. 

(b) Respondent failed to apply or enforce the laws of 
the territory of New Mexico in petitioner's country, failed 
to annex petitioner's country to the territory of New Mexico, 
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and failed to apply and enforce the laws of the United States 
therein, and. on the contrary, resplendent maintained miljtary 
law until 1873 and intermittently tWafter, thereby subject- 
ing petitioner's members to great suffering and hardship ^d 
dpprivinjr them of the fruits and benefit^ to which they ^ould 
tjtherwfse have been ^fttitled as citizens of the territory of 
New Mexico, both prior to and after the' accession of that 
territory to statehood in 1912. 

(c) Respondent failed to protw* petitioner's members 
against being murdered and robbed, as specifically under- 
taken in Article VI of the aforesaid Treaty of 1850, and, on the 
contrary, respondent's agents tolerated, acquiesced in, and 
.sometimes led raids and expeditions into petitioner's country 

^ for the purpose of murdering and robbing petitioner's members, 
said raid&and expeditions being conducted both by respondent's 
armed forces and by unauthorized bands of territorial troops, 
adventurer:^ Mexicans, and hostile Indians. 

(d) Re.spondent fail^ to establish or maintain military 
or trading posts' in petiffioner's country, as speciftcally uoder- 
taken in Article Vlll^^h'e aforelsaid Treaty of 1850, thereby 
depriving petitioner of the protection, order, and civilizing 
c(|ntacts which would have been afforded thereby, and aggra- 
vating-the grievous situation and *«vents hereinafter %et forth. 

(e) Respondent failed to designate, settle, and mijust pe- 
tit ioner'* territorial boundaries, as specifically undertaken in 
Article jX of the aforesaid Treaty of f«m, in violation of 
the ten|s. of said treaty and of- the Treaty of Guadalupe 
Hidalj^and thereby caused petitioner to be driven from and 
deprived of its homelands to the great loss an^ damage of the / 
petitioner in that petitioner thereby^lost approjfimately 20,OOo|' 
.square miles of rich land which ^hs rightfully the property^ 
of petitioner, and petitioner's people were therefore confined 

to barren and unproductive lands where they have ev^r 
since eked out a bare existence, all as more particularly 
set forth hereinafter. 



/ 

Second Claim 

( Navajo lands ; Treaty of August 12, 1868 : Alternative Claims) 

f 

Petitioner restates and reaffirms each and every allegation 
of paragraphs I tiirough 9, and further respectfully represents 
and alleges as follows: 

in addition to those duti^ which respondent owed to the 
petitioner and its members pursuant to treaty obligations, 
respondent owed the duti^ of -a guardian towards its wards, 
but as a result of respondent's failures, neglect, and breaches 
of itslsaid duties toward petitioner and its members, arson, 
murder, and pillage continued to be perpetrated against them, 
and in retaliation by them, until, in 1863, fuil-scale warfare 
was initiate by r^^ndent's agents. In the spring of 1864, 
after their cVops had been ravaged and their dwellings fired, 
petitioner's members were overwhelmed by armed forces of 
the r^pondent. Many Navajos were killed, and the balance 
were compelled to surrender. Thereafter, together with their 
women and children and aged and infirm, they were mercilessly 
herded and driven on foot in a southeasterly direction a dis- 
tance of 300 miles from their homeland to Fort Sumner, New 
Mexico, where those who had survived this full-scale war and 
the *'Long March" were impnsoned under military guard. 

12. 

For a period of four years thereafter petitioner's members 
were held by armed forces of the respondent in a state of im- 
prisonment and involuntary servitude at Fort Sumner, crowded 
into a small area, inadequately clothed, badly housed and fed, 
ravaged by disease, and reduced by close confinement and 
cgmplete di^uption of aP their normal and historic ways of 
Irving to a destitute and desperate condition. 

13. 

Such was the condition of th^ imprisoned remnants of the 
petitioner's people in the spring of 1868 when a treaty was 
submitted by the respondent to t)ie head men of the Navajos. 
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On June 1 the tr^ty was signed. None of the signers on 
behalf of the petitioner was literate. No legal counsel was 
appointed to advise the petitioner's! head men, and no legal 
JH- other disinterested advice^ was available to them. Only the 
( advice and assistance of the r^|H>ndent's agents and el^pl||iies 
and the interpretation of language by respondent's interpreters 
were available to petitioner. All of the signatures affixed by ^ 
and on behalf of petitioner were by mark only. Thus the 
Treaty of 1868 was signed. 

The said treaty was submitted to and ratified by the Senate 
of the United States on July 25, 1868 (15 Stat. 667), and pro- 
claimed by President Johnson on August 12, 1868. Annexed 
hereto and made a part hereof as "Appendix B^' is a true copy 
of said Treaty of 1868. 

15. 

Article II of the aforesaid Treaty of August 12, 1868 (Ap- 
pendix B), defined and limited the boundaries of the Navajo 
reservation as follows: 

"The United States agrees that the following district 
of country, to wit : bounded on the north by the 37th degree 
of north latitude, south by an east and west line passing 
through the site of old Fort Defiance, in Canon Bonito, 
east by the parallel of longitude which, if prolonged, south, 
would pass through old Fort Lyon* or the Ojo-de-oso, 
Bear Spring;, and w^t by a parallel of longitude about 
109° SCK west of Greenwich, provided it embraces the 
outlet of the Canon-de-Chilly, which canon is to be all 
included in this reservation, shall be, and the same is 
hereby, set apart for the use and occupation of the Navajo 
tribe of Indians, and for such other friendly tribes or 
individual Indians as from time to time they may be 
willing, with the consent of the United States, to ^mit 
among them; . . 
The said territory thus defined in the Treaty of 1868 was 
a meager and barren portion of petitioner's homeland and 
of the rich and fertile area upon which petitioner and its* 
members had theretofore subsisted. 
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From time to tirie, through divers laws and executive 
orders, additional areas of land were transferred from the 
public domain to the Navajos as additions to the aforesaid 
reservation described in the Treaty of 186«, but such addi- 
tions were frequently reduced, rescinded, or cancelled under 
pressure from non-Indian settlers who desired said lands for 
themgelves. At no time has petitioner renounced its right, title, 
aud interest in and to the lands described in paragraph 5 above, 
and at no time have the additions or attempted additions to the 
said reservation by the respondent been sufficient in area to 
restore to the petitioner the aforesaid original homelands. 

16. 

WHEREFORE, a:, its second claim, petitioner alleges in the 
alternative as follows : 

First Alternative 

(a) That the said treaty of 1868 and each and every provi- 
sion thereof is invalid aitri void on the grounds of fraud, 
duress, unconscionable consideration and unilateral mistake; 
that the lands described in paragraph 5 above were wrong- 
fully seized and taken from petitioner by said fraud and 
duress. 

(b) Respondent at^ all times material herein failed and 
refused to rfestore to the petitioner the aforesaid lands wrong- 
fully seized by others by and with the consent and wrongful 
approval of Ihe respondent, thereby depriving petitioner of ap- 
proximately 20,000 square miles of land as described in para- 
graph 5 itbov^, -^nd respondent at all times material herein 
failed and refused to pay just compensation to the petitioner 
for the said lands, and in consequence there is due and owing 
to petitioner a sum whi h can only be determined after this 
CommisHion first finds and determines the boundary iines arid 
fair value of the ar^a thus wrongfully taken. 

Second Alternative 

The 3aid Treaty of 1868 between the petitioner and the 
re.spondent should be deemed to be revised in ^ach and every 




respect set forth hereinafter in the allegations of this ^nd 
succeeding paragraphs of this petition on the grounds of 
frauds duress and unconscionable consideration, mutual or 
mistake in law and in fact, and particularly said treaty should 
unilateral mistake in law and in fact, And particularly said 
Irt'aty j«h(»uUJ be deemeil to be revisetl to include as reservation 
lands all of that area designated in paragraph 5 above to which 
petitioner was rightfully entitled pursuant to the Treaty of 
Guadalupe Hidalgo, the aforesaid Treaty of 1850, and by right 
of aboriginal occupancy. In so far as the said treaty sought 
to bind ^titioner to accept the aforesaid reservation boun- 
daries .^ihe limits of its tribal land, it was not accepted and 
approved by petitioner's head men as their free and voluntary^ 
acts ^ut was accepted only under threat, duress, and in the 
presence of force. At all times since the ex^cutiomof said 
^treaty, the petitioner's mfembers have been wrongfully e^- 
'eluded and barred from, and prevented from returning fo, 
and have been uncompensated for the loss of, their true and"^ 
rightful puHsaision of the homeland of the Navajos. 

Third Claim 

(Damage to reservation lands; Treaty of August 12, 1868)" 

17. 

Petitioner restates and reaffirms each and every allegation 
of paragraphs 1 through 9 and II through 15, and further 
respectfulfy represents and alleges as follows': 

Petitioner's members were at all times material h^ein 
unetiucated and uninformed in regard to this white man's i^ays 
and, until the summer of^ tfi47, were without legal counsgi to 
arivise petitionerjn respect to petitioner's legal rights. Peti- 
tioner and petitioner's members have at all times been diligent 
and faithful in complying with t|e terms of the Treaty of 1868 
and "in carrying out each and "every obligatit^ required of 
petitioner and petitioner's members without knowletlge of the 
true legal status of the said treaty as hereinabove alleged. 

Should the Commi.^ion find pursuant to the first alternative 
of the siH'cmd claim (parag-'aph 16 above) that the said Treaty 
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of 1868 is invalid on the grounds of duress, fraud, and mis- 
take, as hereinabove alleged, then and in that event the 
ordinary standards of fair and honorable dealing between the 
petitioner and the respondent, and the duties jmd obligations 
of the respondent as guardian of petitioner and of petitioner's 
members, demanded that the respondent take all steps neces- 
sary in order to civilis^^educate, and establirii the petitioner's 
members in agricultural and ottier pursuits to the end that 
they should become self-supporting, independent citizens, and 
resporaible members of peaceable comm'uaiti^ and petitioner 
alleges that the minimum of such obligations of the respondent, 
subject to qualifications and csceptions hereinaft^ stated, 
were indicated in the so^lled Treaty of 1868, and that said 
treaty be considered as specifying jn part the duties owing by 
the respondent to its wards. Standards of fair and honorable 
dealing, and the duties of respondent as guardian, required 
respondent to exercise the highest degree of care in all acts 
and services in carrying out its said obligations and especially 
in dealing with petitioner's property and funds. In the event 
of such finding by the Commission, holding invalid the said 
Treaty of 1868, then the allegations hereinafter stated in the 
follov?{ng paragraphs of this petition, in so far as they refer 
to breaches and violations of the said Treaty of 1868 by the 
respondent, are submitted as setting forth the failures, 
breaches, and violations of said minimum of undertakings, 
promises, and commitments by the respondent, as departures 
from the standards of fair and honorable dealings in re- 
spondent's relations to the petitioner, and as failures of re- 
spondent in the performance of its duties as guardian for the 
petitioner ahd petitioner's members. 

Should the cfommission sustain the second alternative of the 
second claim and find that the said treaty is valid but that 
claims should be allowed which would result if said treaty 
were revised on the grounds of fraud, duress, unconscionable 
consideration, mutual or unilateral mistake, whether in law 
or in fact, or on any other grounds cognizable in a court of 
t'quity, then and in that event the allegations hereinafter set 
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forth in this petition are submitted rs setting forth such 
claims together with respondent's breaches and violations of 
the said treaty, as departures from standards of fair and 
hcinorable clealinRs in respondent's relations to petitioner, and 
failures of respondent in the performance of its duties as 
Ruardian for the petitioner and petitioner's mexnli^rs. 

18, 

Pt'titiuner and petitioner's members have at all times l^n 
(iilijrent and faithful in trying to comply with the terms of said 
Treaty of 1868 to the best of their underst^ding and abilities, 
but respondent has failed and refused to^arry out its obliga- 
tions thereunder. 

The said Treaty uf 1868 (Appendix B) provides in part: 

"Article \d. In order to* insure the civilization of 
the Indians entering into this treaty, tlie necessity of 
education is admitted, especially of such of them as may 
be settled on said agricultural parts of this reservation . . . 

''Article VII, When the head of a family shall have 
selected lands and received his certificate as above di- 
recie/, and the agent shall be satisfied that he intends in 
good Vaith to commence cultivating the soil for a living, 
he shall be entitled to receive seeds and agricultural 
implements for the first year, not exceeding in value one 
hundred dollars, and for each succeeding year he shall 
continue to farm» for a period of two years, he shall be 
entitled to receive seeds and implements to the value of 
twenty-five dollars/* 

Instead of complying with the provisions of the treaty and 
eiui favoring to assist and aid the petitioner and its members 
in settling upon agricultural iand^ the surviving members of 
petitioner's tribe were taken, again on foot, after the said 
treaty was executed, some to Fort Wingate niear Gallup, New 
Mexico, and the rest to Fort Defiance, Arizona, where they 
were held under conditions of severe hardship through the 
winter of 1868-69 and through most of the year 1869. White 
men had in the period of petitioner's captivity entered upon 
anii seize<j most of the rich lands therfetofore owned and oc- 
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cupie*by Navajos, except for the inadequate and- relatively 
barren area designated as their r^rvation. 

1'hi rrufter petltioner'n members were released upon this 
reservation. With the exception of a limited^iumber of fami- 
lies, particularly along the San Juan River, aettienaent in farm- 
ing pursuits was then, and at all times since has been* im- 
possible, all of which was known to respondent at the time 
when said ti%aty was signed, but was not }mown to petitioner. 
Various seeds and basic agricultural implements in an amount 
an«f of a value unknown^ to your petitioner, were distributed 
indiscriminately among petitioner's members, but it was not 
possible for them to take full advantage of the terms of said 
treaty provision bee** use the purported right of settlement on 
specific lands for agricultural pursuits constituted a deception 
and delusion inasmuch as the lands assigned within the afore- 
said reservation, with the exception of a limits area, were 
then, and at all times since then have been, too arid and barren 
for farming purposes. Respondent failed and neglected to 
advise petitioner's members as to tke import and operation of 
the provisions of Article VII of the said treaty, and although 
lands suitable for farming were available to respondent 
throughout petitioner's former homeland, and could and should 
have been supplied to petitioner, respondent at all times failed 
and refused to supply such lands, compelled petitioner^ mem- 
bers to subsist o!j herding sheep as aforesaid, and encouFSg^- 




the Navajos to build up their flocks to a point where .achr 
family would have at least a thousand head of sheep* 

As a direct result of said policies and practices of the 
respondent, by the year 1937 the said reservation was over- 
crowded, eroded, and irreparably damaged by overgrazing, and 
petitioner had been led b*' tke respondent down a blind av^ue 
affording no possibility for thtj petitioner's people to become 
self-sufficient in a productive economy. Respondent's failure 
to j^upply agricultural land, as promised in the Treaty of 1868, 
to relieve the gra2ing area§, and respondents encouragement 
of grazing as almost the exclusive economy of the Navajos 
thus brought the petitioner to a state of ppverty and destitution 
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so that \ ublic charity has been necessary oVer a period of years 
to alleviate hardship and sufferin^r* 

19. 

WHEREFORE, as a third claim petitioner alleges that 
respondent has failed, neglected, and refused to abide by the 
terms of the aforesaid Treaty of 1868, has broken the terms 
thereof, has departed from standards of fair and honorabte 
dealing, and has violated its duties as guardian for the peti- 
tioner, in the following respects; 

(ai ' Respondent at all times failed to provide agricultural 
land for the heads of Navajo fatpiiies, although said laiids 
were at all times available to the responoeiit for distribution 
in accordance with the terms of the aforesaid treaty, 

(b) T..e reservation lands to which petitioner was confined 
were damaged and injured by overgrazing to an irreparable 
extent in many areas, and in other areas in nuch a manner and 
to such an extent that only years of work and a very great 
(expenditure of funds beyond the means of the petitioner could 
restore said lands and bring them back to their normal and 
prc^per grazing capacity,' all to the petitioner's great loss and 
damage. 

Fourth Claim 
(Education; schools) 

20. 

Petitioner restates and reaffirms each and every allegation 
of pMragraphs I through 9, 11 through 15, and 17 and 18, and 
further respectfully represents and alleges as follows: 

Article 1 of the aforesaid Treaty of 1868 (Appendix B) 
pr(»vides in part, '*From this day lorward all war between- 
thr parties to this agreement shall forever cease. The govern-' 
mint of the Umteii States desires peace, and its honor ia 

eby pledged to keep it. The Indians desire peace, and they 

r pledge their honor to keep . . /' Article V provides 
that heads of Navajo families may settle on 160 acres of 
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selected lands, and ingle members of the tribe may settle 
on 80 acres of such lands. Article VI provides as follows: 

**In order to insure the civilization of the Indians enter- 
ifiK inW thin tnuity, thit n<*cc»HMity education Is ad- 
^milled, especially of such of them as may be settled on 
said agricultural parts of this reservation^ and they there- 
fore pledge themselves to compel their childk-en^ male 
and female, between the ages of six and sixteen years, to 
attend school ; and it is hereby made the duty of the agent 
for said Indti^ns to see that this stipulation is strictly 
complied with; and the United States agrees that, for 
ever>' thirty children between said ages who can be in- 
duced or compelled to attend school^ a house shall be 
provided, and a teacher competent to teach the elementary 
branches of an English education shall be furnished, who 
will reside amon? said Indians, and faithfully discharge 
his or her duties as a teacher, 

"Tne provisions of this article to continue for not less 
than ten years/* 
On its part, the petitioner relinquished the most funda- 
mental right of a free people — the right to protect and defend 
itself — and in return it received respondent's pledge of peace, 
education, and assistance in adapting itself to the ways of the 
white men. In forcing petitioner's members to abandon their 
own way of life, respondent solemnly pledged its honor to teach 
them the ways of Au.erican civilisation and to provide educa- 
tion so that they could espouse the only way of life left open 
to them, namely, active participation in the new society being 
built around them, 

Various efforts have been made by respondent from time 
to time, and various sums of money have been authorized 
and t^xpended, to fulfill its obligations in educating petitioner's 
members and preparing them to take a fitting place in the 
culture and society of ref^pondent, but such efforts have been 
patently insufficient, ineffectual, and piecemeal, and at no time 
have they been realislically related to the size of the Navajo 
pop' jation. Respondent's expenditures have been inadequate, 
wasteful, ill-advised, and poorly administered, and have not 
fulfilled the pledges made by respondent in the said Treaty of 
1868, Respondent at all times failed to supply the means 
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of civilizing the Navajos; at the outset^ in lieu of the school- 
house and teacher promised for everj' 30 children, only one 
sch<H>!r(K)m and the intermittent services of one teacher were 
provided for the entire tribe. Seventy-eigrht years thereafter, 
when the aforesaid Indian Claims Commission Act was en* 
acted, petitioner's members, n\imbering approximately 61,000, 
were stiil living in an impoverished and exhausted land, in 
squalor and abject poverty, without training in health prac- 
tices, citizenship, or ways of economic development, afflicted 
with the highest tuberculosis and infant mortality rates in 
the United States, as well as hijrh incidence of diarrhea, dysen-^ 
N tery, pneumonia, dental caries, trachoma, skin and venereal 
diseases. After years of neglect and disregard of its treaty 
obligations by respondent, petitioner's members constitute a 
submerged, isolated, and broken r""^--» ^horr approximp.ts- 
ly 88 per cent are illiterate and unable o speak the English 
liinguage, 6t> per cent have no schoi)ling whatever while the 
median number of school years for the tribe is less than one 
year, and no school facilities whatever erUt for 16,000 out 
of 21,000 children of school age, Ader %te schoolhouses have 
never been provided. Teachers havf never been engaged in 
8u{Ticii»nt numbers. Respondent's agents and employees have 
made no connistent efforts to induce or enable petitioner's 
members to send their children to such inadequate schooling 
facilities as were, in fact, made available, and such facilities 
have from time to time been neglected, allowed to deteriorate 
and become unfit for use, and closed or abandoned. More- 
over, respondent, in its superior experience and with the wide 
knowledge available to it, at all times knew that the facilities 
provided would be and have been ineffectual to achieve the 
end, viz., to give "the elementary branches of an English edu- 
cation/' contemplated and intended by the parties — taking 
intr) aa ount the wide dispersion of petitioner's community. 
Tetitioner euuld not induce its children to attend the schools 
when there were no schools to attend, or when the schools 
were loo few and too remote from where petitioner's members 
lived. 
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As a direct and proximate result of the said violations 
of treaty obligations and of respondent's bunglinir, neglect, 
and default, the great majority of petitioner's members live 
in a state of suffering and uncomprehending bewilderment, 
without nelf-reliance, set apart from, and powerless to par- 
UripiiU* nil iMiunl U*rum with, thi*ir fcliow countrymen in the 
apricultur^l and indu^strial life of the nation to which they 
contributed so much in times of peace and in times of war, 

21. 

WHEREFORE, as a fourth claim petitioner alleges that re- 
spondent has failed, neglected, and refused to abide by the 
terms of the aforesaid Treaty of 1868^ has broken the terms 
thf»reof, has departed from standards of fair and honorable 
dealing, and has violated its duties as guardian for the 
petitioner, in the following respects: 

(a) Respondent has by said conduct failed and neglected to 
insure the civilization of petitioner and to maintain an honor- 
able peace, in violation of the intent, spirit, and purpose of the 
i;aid Treaty of 1868, and in disregard of the express pledges, 
promises, and affirmations made therein, and has thereby 
caustxi and brought about the downfall of the petitioner from 
independence, health, and self-sufficiency, to the grievous con- 
ditions and the abject circumstances related in paragraph 20 
above. 

(b) Respondent has continuously failed and neglected to 
mTve and discharge the terms of the said Articles I, V, and 
VI (jf said Treaty of 1868, ami each and every part thereof. 
Respondent has thus continuously defaulted, at all times ma- 
terial herein, in its obligation to provide school facilities and 
teachers, the same being a continuous obligation, from the 
(iale of the said Treaty of 18B8 to the enactment of the afore- 
mentioned Indian Claims Commission Act, the said default 
constituting a breach of the Treaty of 1868 and operating to 
petitioner's great Iohh and damage. 
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Fifth Claim 

(Natural resources and tribal property) 

22. 

Petitioner restates and reaffirms each and every allegation 
of paragraphs I through 9, 11 through 15, 17 and 18, and 20, 
and further respectfully represents and alleges as follows: 

Respondent has at all times since the captivity of petitioner 
exercised complete dominion and control over petitioner's 
tribal property, and has held and does now hold title to the 
reservation lands in a fiduciary capacity for the use and benefit 
of pe^tioner. Article II of the aforesaid Treaty of 1868 (Ap- 
pen(iSx B) provides that the reservation of the Navajos was 
or^finally "set apart for the use and occupation of the Navajo 
tribe of Indians/' and also: 

. . that no persons except thc^e herein so authorized 
to do, and except such officers, soldiers, agents, and em- 
ployes of the government, or of the Indians, as may be 
authorized to enter upon Indian reservations in discharge 
of duties imposed by law, or the orders of the President, 
shall wer be permitted to pass over, settle upon, or reside 
in, the territory described in this article/* 
Notwithstanding the foregoing restrictions, respondent has 
tolerated and allowed many persons in and upon the reserva- 
tion and areas subsequently added thereto for various unau- 
thorized purposes in derogation of petitioner's exclusive right 
of occupancy and exclusive enjoyment of all natural resources 
and earnings and benefits therefrom. Such unauthorized per- 
sons have profited on resources of the reservation and have 
exploited petitioner's members, pre-empted land rightfuPy set 
apart for use and occupation of petitioner's members, and 
drawn many millions of dollars out of the weak economy of the 
tr^be, without payment of adequate coippensation therefor, 
all to petitioner's great prejudice and damage. 

23. 

WHEREFORE, as a fifth claim petitioner alleges that re- 
spondent has failed, neglected, and refused to abide by the 
teuns of the aforesaid Treaty of 1868, has broken the terms 
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thereof, has departs 1 from standards of fair and honorable 
dealing, and has violated its duties as guardian for the peti- 
tioner, in the foilowing respects (enumerated without limita- 
tion) : 

(a) Ri'iipondent hm tolerated and uUowed iMTtain persons 
to remove oil and gaa from lands set apart for the use of ^ 
petitioner and its membera, and has sold such oil and gas to 
divers persons for an inadequate consideration at less than the 
true market value of said .oii and gas, all to petitioner's great 
loss ^nd damage. 

(b) Respondent has mined coal for its own use,, and toler- 
ated and allowed certain persons to mine and remove coal from 
lands net apart for t!te use of petitioner and its members, and 
to buy such coal for an inadequate consideration^ all to peti- 
tioner's great loss and damage. 

(c) Respondent has removed timber for its own use, and 
tolerated and allowed certain persons to remove timber from 
lands set apart for the use of petitioner and its members, and 
to buyr such limber for an inadequate consideration at less 
than ttie true market value thereof, all to petitioner's ^reat 
loss and damage. 

(d) Respondent has mined and removed vanadium ore 
for its own use and tolerated and allowed certain persons to 
mine and remove vanadium ore, containing valuable uranium 
and other minerals, from lands set apart for the lise of peti- 
tioner and its members, and to buy such vanadium ore for an 
inadequate consideration at less than the market value thereof, 

all to petitioner's great loss and damage. 

• 

(el Respondent has allowed and permitted certain persons 
to enter upon and tran?..ct business of various sorts on peti- 
tioner's reservation without payment of compensation to peti- 
tioner, and has permitted certain persons to gra^e livestock 
upon said lands, all to petitioner's great loss and damage, 

£ 

(f) Respondent has granted and conveyed and allowed to 
be granted and conveyed divers rights of way on and over 
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petitioner*^ reservation lands without adequate comj^ngatlon 
and without compliance with the terms of the Treaty or4868, 
without payment of adequate compensation therefor, all to 
petitioner's great loss and damage. 

Sixth Claim i 

(Miscellaneous facilities; Treaty of Aug. 12, 1868) 

24. 

Petitioner restates and reaffirms each tnd every allegation 
of paragraphs 1 through 9. 11 through 15, 17 and 18, 20, 
and 22, and further respectfully represents and alleges as 
follows : 

By Article III of the said Treaty of 1868 (Appendix B) the 
respondent undertook and ^ound itself to cause to be built one 
warehouse, one carpenter shop, one blacksmith shop, one 
schoolhouse, and one chapel (besides a residence for one 
kgent) . The said Article III' was a standard undertaking made 
by respondent in negotiations with various Indian tribes and 
groups subjugated and ^placed on reservations during this 
period. Facilities so limited might have been adequate to 
provide service for, and instruction to, tribes a^id groups of 
limited numbe'rs and confined to small reservations, but said 
facilities were patently inadequate for petitioner's members 
who were widely dispersed over a large territcry. Even such 
inadequate facilities were not properly furnish^ nor properly 
equipped for several years after the execution of the said 
treaty* 

25. 

WHEREFORE, as a sixth claim petitioner alleges that re- 
spondent has failed, neglected, and refuse* to abide by the 
terms of the aforesaid Tre!*ty of 1868, ha&Proken the torAM 
thereof, has departed from standards of fair and honorable 
dealing, and has violated its duties as guardian for the peti- 
tioner, in the following respects: 

(a) Article III should have been revised on the grounds 
of mutual mistake in that the provisions thereof were wholly 
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inadequate to accomr lish the purpose mutually intended and 
understood, and in that the provisions as ^t forth in said 
treaty constituted a deception and an iUosion of consideration 
wholly misleading to petitioner. Said treaty should have pro- 
videti for the construction of at least one warehouse, one 
carpenter shop» one blacksmith shop and one chapel for each 
1,000 Navajos, namely, for not less than 10 of each such 
structures at various places over said reservation acc^ible 
to the said Navajos* 

(b) Respondent failed and neglected to discharge the obli- 
gation imposed by the said Article III, revised or not revised, 
the same constituting a breach of the Treaty of 1868, all 
operating to petitioner's great Idks anS damage. 

Seventh Claim 

(Tribal funds; fiduciary relationship) 

26, 

Petitioner restates and reaffirms each and every allegation 
of paragraphs 1 through S, 11 through 15, 17 and 18, 20. 22, 
and 24, and further respectful 1/ represents and alleges as 
follows : 

At ail times since the respondent took jurisdiction over the 
petitioner and asserted sovereignty over petitioner's homeland 
from and after the Treaty of Guadalupe Hidalgo proclaimed 
in 1846, petitioner's property and funds have been in the care, 
custody, and jurisdiction of the resj>ondent* Respondent has 
at all times owed to the petitioner that lygh degree of Muciary 
duty and accountability commonly associated with the relation- 
ship of guardian and ward as hereinabove alleged, but re- 
spondent has neVer rendered to petitioner a true and complete 
accounting for all transactions carried^t by the respondent, 
its officers, agents, and employees, in receiving and disbursing 
income and receipts from petitioner's property held in trust 
by the respondent and in expending tribal funds, and there 
were many instances of improper or wrongful use or expendi- 
ture of such funds by the respqndent for other than tribal 
purposes. 
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27. 

J 

WHEREFORE, as a seventh claim petitioner alleges that 
respondent has failed, neglected, and refused to abide by the 
terms of the aforesaid Treaty of 1868, has broken the terms 
thereof, has departed ^rom standards of fair and honorable 
dealing, and has violated its duties as guardian for the peti- 
tioner, in the following resp^ts: 

(a) Respondent has through its agents and officers so man- 
aged petitioner's tribal funds and assets that the said tribal 
funds and assets have been wasted and dissipated, all to 
petitioner's great loss and damage. 

(b) The President of the United 'States has from tim^to 
time designated lands, and the Congress of the United States 
has from time to time appropriated funds, for the use and 
benefit of petitioner'* members. Various goods, revenues, 
earnings, and payments have come into the possession of 
respondent's agents and employees as trustees for petitioner's 
members, i.espondent has failed and neglected to account^ 
adequately or correctly to petitioner for such receipts, alloca- 
tions, disbursals, and disposal of such aforesaid lands^ funds, 
goods, revenues, earnings, and payments, the same being in 
the possesion and control of respondent. 

(c) No general accounting has ever been submitted to peti- 
tioner by the respondent setting forth all of the transactions 
and items for which tribal funds, or receipts and disbursements 
for tribal glands and properties, have been expended by re- 
spondent. Various instances of misappropriations and mis- 
management on the part of respondent's agents and em- 
ployees, and by other persons acting with the knowledge of 

^and in collusion with the said agents and employees, have oc- 
curred frcm time to time in amounts presently unknown and 
which can only be revealed by a general accounting, all to 
great damage ^•nd loss of the petitioner. ^ 
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Eighth Claim 
(Agreement for service in Apache wars) 

28. 

Petitioner restates and reaffirms each and every allegation 
of paraifraphs 1 thnmuk 9. 1 1 thrbuifh ISr 17 and 18, 20, 22, 24, 
and 20, anfl further reapectfully represents and alleges as 

follows: 

Du ring the year 1SS6 the respondent, being engaged in war 
against the Apacha Tribe of Indians, solicited members of 
petitioner's tribe to serve as scouts, reserv^, and in other sup- 
porting capacities with its armed forces. Petitioner's chiefs 
'and head men agreed with respondent's military officers to 
provide guides and scouts to serve as aforesaid upon condition 
that respondent return to petitioner its iiomelands "to the 
East/' which phrase meant, and was understood by all parties 
to mea.i, the lands described in paragraph 5 above. Re- 
spon(ient's officers, purporting to act for and bind respondent, 
accepted this condition, and petitioner's members risked their 
lives and rendered extensive and valued services to respondent 
in said wars in reliance on said proiftises. 

29. 

WHEREFORE, as it^ eighth claim petitioner alleges that re- 
spondent has refused and failed to return petitioner's home- 
lands, or to compensate petitioner for their value, thereby 
violating the said promise and agreement o| 1886 which peti- 
tioner's members had faithfully and diligently acted upon. 

30. 

The foregoing averments and claims summarize a long rec- 
ord of wrongful acts and remissions on the part of respondent, 
hitherto unredressed. 

WHEREFORE, your petitioner requests a full accounting 
from the Uniteti States ox America, and prays judgment in 
favor of the Navajo Tribe of Indians against the United States 
of America in an amount to be determined by the fair value 
of the lands wrongfully tak^/n f. m petitioner, plus fair and 
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honorable rectification ot and compensatfim for, the various 
brekrhes, defi^ctions, wrongs, departures from standards of 
fair and honorable dealings, and violations of the duties of 
n^Hpimdent af« guardian, all as enumerated and described here- 
in. leHf* counterclainis and.offsets, if any, together with inter^t 
from the r^pective dates due, at rates to be determineii by 
law, and for the cosU of this action, together with such oth^r, 
further, and general relief as to the Commission may seem 
just and warranted/ 

Norman M. Littell, 
S. King Funkhousbb, 
^ RuFus G. King, Jr., 

Attorneys for Plaintijgf, 

1422 F Street, N. W., 
Washington 4, D. 
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APPENDIX A 



Treaty Between the United Stajes of America 
AND the Navajo Tbibe of Indians 
(Ratified by the Senate September 0, 1850; 
Proclaimed by the Pr^ident September 24, 1850) 

The following acknowledgements, declarations^ and stipu' \- 
tions. have been duly considered, and are now solemnly adopted 
and proclaimed by the undersigned: that is to say, John 
Washington, Governor of New Mexico, and Lieutenant-Coloitel 
commanding the troops of the United States in New Mexico, 
and James S. Calhoun, Indian agent, residing at Santa Fe, in 
New Mexico, represr.iting the United States of America, and 
Mariano Martinez, Head Chief, and Chapitone, second Chief, 
on the part of the Navajo tribe of Indians. 

I. The said Indians do hereby acknowledge that, by virtue 
of a treaty entered into by the United States of America and 
the United Mexican States, signed on the second day of 
February, in the year of our Lord eighteen hundred and forty- 
eight, at the city of Guadalupe Hidalgo, by N. P. Trist, of the 
first part, and Luis G. Cuevas, Bernardo Couto, and Mgl Atris- 
tain, of the second part, the said tribe was lawfully placed 
under the exclusive jurisdiction and projection of the govern- 
ment of the said United States, and that they are now, and 
will forever remain, under the aforesaid jurisdiction and 
protection. § 

II. That from and aft^ the signing of this treaty, hostilities 
between the contracing parties shall cease, and perpetual peace 
and friendship shall exist ; the said tribe hereby solemnly cove- 
nanting that they will not associate with, or give countenance 
or aid to, any tribe or band of Indians, or other persons or 
pi^wers, who may be at any time at enmity with the people 
of the Raid United States; that they will remain at peace, and 
treat honestly and humanely all persons knd powers at peace 
with the said States; and all cases of aggression against said 
Navajoes by citizens or others of the United States, or by 
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other persons or powera in amity with the said States, shall 
be referred to the government of said Stales for adjustment 
and jiettlement. 

IIL The V>verament of the said Statea havinjf the sole and 
excluMive right of regulating the trade and . intercourse with 
the said Navajoes, it is a^rmi that the laws now in force 
regulating the trade and intercourse, and for the preservation 
of pe^ce with the various tribes of Indians under the protec- 
ti«ih and guardianship of' ttie aforesaid government, shall have 
the same force and aificiency, and shall as binding and as 
obligatory upon the said Navajoes, and executed in the same 
manner^ as if said laws had been passed for their sole benefit 
and protection ; and to this esd, and for all othar useful pur- 
poses, the government of New Mexico, as now organized, or 
as it may be by the government of the United States, or by 
the legally constituted authorities of the people of New Mexico, 
is recognized and j^knowledged by the said Nava^oes ; and for 
the due enforcement of the aforesaid 4aws, until the govern- 
ment of the United States shall otherwise order, the territory 
of the Navajoes is hereby annexed to New Mexico. 

IV, The Navajo Indians hereby bind themselves to deliver 
to the military authority of the United States in New Mexico, 
at Santa Fe» New Mexico, as soon as he or they can be appre- 
"^hcnded, the murderer or murderers of Micente Garcia, that 
said fugitive or fugitives-from justice may be dealt with as 
justice may decree. 

V> AH American and Mexican captives, and ail stolen prop- 
erty taken from Americans or Mexicans, or other persons or 
l)owers in amity with the United States, shall be delivered by 
the Navajo Indians to the aforesaid military authority at 
Jemez, New Mexico, on or before the 9th day of October next 
ensuing, that jul^tice may be meted out to all whom it njay 
cancern; and also all Indian captives and stolen property of 
siu-h tril>f! or tribes of Indians as shall enter into a similar ^ 
reciprocal treaty^ shall, in like manner, and for the same pur- 
poses, be turned over to an authorized officer or agent of the 
said States by the aforesaid Navajoes. 
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VI. Should any cit^^.en of the United States or other person 
or iiersons subject to the laws of the United States, murder* 
rob. or othei^i^ maltreat any Navajo Indian or Indians, he 
or they shall be arrested and tried, and, upon conviction, ^shail 
be subj^ted to all the penalties provide by law for the pro- 
tection of the persons and property of the j^ple of, the said 
SUtes. 

v'll. The people of the United States of Ai^erica shall have 
free and safe passage through the territory iof the aforesaid 
Indians, under such rules and regulations as may be adopted 
by authority of the said States. 

VilL In order to preserve tranquility, and to afford pro- 
tt'ctiun Ic all the peop^*^ and interests of the contracting parties, 
the government of the United States of America will establish 
such military posts and agencies, and authorize such trading- 
houses, at such time and in such places as the ssid^ government 
may designate* ^ 4 

IX. Relying confideij^ly upon the justice and the liberality 
of the aforesaid government, and anxious to remove every 
|K)ssible cause that might disturb their peace, and quiet, it is 
agreed by the afore^d Navajoes that the government of the 
United States shall, at its earliest convenience, designate, 
settle, and adjust their territorial boundaries, and pass and 
execute in their territory such laws as may be deemed condu- 
cive to the prosperll^ and happiness of said Indians. 

X. For and in consideration of the faithful performance of 
all the stipulations herein contained, by the said Navajo 
Indians, the government of the United States will ^ant to 
said Iruiians such donations, presents^^ and implements, and 
adopt such other liberal and humane measures, as said govern- 
ment may deem meet ana proper. 

XL Thin treaty shall be binding upon the contracting parties 
from and after the signing of the same, subject only to suc*h 
modifications and amendments as may be adopted by the 
K^vernment of the United States; and, finally, thisj "treaty is 
tn rtveive a liberal construction, at all timec and in all places; 
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to ! end that the said Navajo Indians shall not be held 
resp ..^ible for the conduct of others, and that the govern- 
,,t of the United States shall so leRislate and act as to 
*a^ure the permanent prosperity and happinens of said 
Indians. 

>. faith whereof, we, the undersigned, have signed this 
treaty, and affixed thereunto our seals, in the valley of Cheine. 
this the ninth da^ of September, in the year of our Lord one 
thousand eight hundrai and forty-nine. 

J. M. Washington, IL.S.] 
Brevet Lieutenant-Colonel Commanding 
James S. Calhoun, IL.S.] 
Indian Agent, residing at Santa Fe. 
Mariano Martinez, his x mark, [L,S.l 

Head Chief, 
CHAP1T0NE, his X mark, [L.S.] 

Second Chief. 

J. L. Collin.^, 
James Conklin. 
IX)RENZo Force. 

Antonio Sandoval, his x mark. 

Francisco Josto, his x mark. 

Governor of Jemez, 

Wifnessi's — 

H, L. Kkndhick, Brevet A/a/or, V,S,A. 
J. N. Ward, Brevet Ist IJmt. Sd Itif^ry. 
John Peck, Brevet Majdr U.S.A. 

F. Hammond, Assistant Surs^^n IJ,S.A, 
H. L- Dodge. Capt. cowd'g b^ut, Rg's. 
Richard H. Keen. 

J. H. Nones. Second Lieut. 2d Artillery. 

f'YRi:s C'HOI(*E. 

JuilN H, DicKERSON, Second Lieut, ist Art. 
\\\ LcvE. 
John G. Jones. 
• J. H. SiMFSON, First Lieut. Corp^ Top, Engrs. 
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APPENDIX B 



Treaty With the Navajo Indians. 
June 1, 1868. 

(Ratified July 25, 1868 ; Proclaimed August 12. 186S) 
Articles of a treaty and agreement made and entered 
mto at Fort Sumner, New Mexicc on the first day of 
. June, one thousand eight hundreti md sixty-eight by 
and between the United States, represented by' its 
commissioners, Lieutenant-General W. T. Sherman 
and Colonel Samuel F. Tsppan, of the one part, mi 
the Navajo nation or tribe of Indians, represented by 
thfcir chiefs and headmen, duly authorized and em- 
pt>wered to act for the whole people of said nation 
or tnbe, (the names of said chiefs and headmen being 
hereto subscribed,) of the other part, witness:— 

Article I. From this day forward all war between the 
parties to this agreement shall forever cease. The government 
of the United States desires peace, and its honor is hereby 
pledged to keep it. The Indians desire peace, and they now 
pledge their honor to keep it. 

If bad men among the whites, or among other people subject 
to the authority of the United States, shall commit any wrong 
upon the person or property of the Indians, the United States 
will, upon proof made to the agent and forwarded to the Com- 
mis.sioner of Indian Affairs at Washington city, proceed at 
oncp to cause the offender to be arrested and punished accord- 
ing to the laws of the United States, and also to reimburse the 
injured persons for vhe loss sustained. 

If bad men among the Indians shall commit a wrong or 
depredation upon the person or property of any one. white, 
black, or Indian, subject the authority of the United States 
and at peace therewith, the Navajo tribe agree that they will, 
on proof made to their agent, and on notice by him, deliver 
up the wrongdoer to the United States, to be tried and punished 
according to its laws, and in case they wilfully refuse so to do 
the person injured shall be reimbursed for his loss from the 
annul tu'.H or other moneys due or to become due to them under 
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this treaty* or any others that may be made with the United 
States. And the President may prescribe such rules and regu- 
lations for ascertaining damages under this article as in his 
judgment may be proper; but no such damage shall be adjusted 
and paid until examincHi ami pua«9di ii|HMi by thu INuuiulMHion^r 
of Indian Affair^ aiui w one tiusUiiulit^? loe^ whlbl violiiUHft. 
or because of his violating, the provisions of this treaty or the 
laws of the United States, shall 1^ reimbursed therefor. 

Article II. The United States agrees that the following 
district of country, to wit: bounded on the north by the 37th 
degree of north latitude, south by an east and west line passing 
through the site of old Fort Defiance, in Canon Bonito, east 
by the parallel of longitude which ♦ if prolonged south, would 
pa.ss through old Fort Lyon, or the Ojo-de-oso, Bear Spring, 
and west by a parallel of longitude about IDS'" 30' west of 
Greenwich, provided it embraces the outlet of the Canon-de- 
Chilly, which canon is to be all included in this reservation, 
shall he, and the same is hereby, set apart for the u^ and 
occupation of the Navajo tribe of Indians, and for such other 
friendly tribes or individual Indians as from time to time they 
may be willing, with the consent of the United States, to admit 
among them; and the United States agrees that no persons 
except those herein so authorized to do, and except such offi- 
cers, soldiers, agents, and employes of the government, or of 
the Indians, as may be authorized to enter upon Indian reser- 
vations in discharge of duties imposed by law, or the orders 
of the President, shall ever be permitted to pass over, settle 
upon, or reside in, the territory described in this article. 

Article 11 L The United States agrees to cause to be -built, 
at some p<^int within said reservation, where timber and water 
may be convenient, the following buildings: a warehouse, to 
coat not exceeding twenty-five hundred dollars; an agency 
building for the residence of. the agent, not to cost exceeding 
three thousand dollars; a carpenter shop and blacksmith shop, 
not to cost exceeding one thousand dollars each ; and a school- 
house and chapel, so soon as a sufficient number of children ' 
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can be induced to attend school, which shali not cost to exceed 
five thousand doll&rii, 

Artic f,K IV. The Unite<J Ststea sjfrees that the agent for 
the Navajos shall make his home at the agency building; that 
he shall reside among them, :;nd shall keep an office open at 
ail times for the purpose of prompt and diligent inquiry into 
such matters of complaint by or against the Indians as may 
be presented for investigation, as also for the faithful discharge 
of other duties enjoined by law. In all cases of depredation 
on person or proi^rty he shall cause the evidence to be taken 
in writing and forwarded, together with his finding, to the 
Commissioner of Indian Affairs, whose decision shall be bind- 
ing on the parties to ♦his treaty. 

Article V. If any individual belonging to said tribe, or 
legally incorporated with it, being the head of a family, shall 
desire to commence farming, he shall have the privilege to 
select, in the presence and with the assistance of the agent 
then in charge, a tract of land within said reservation, not 
exceeding one hundred and sixty acres in extent, which tract, 
when so selected, certified, and recorded in the *1and book*' 
as herein described, shall cease to be held in common, but the 
saime may be occupied and held in the exclusive possession of 
the person selecting it, and of his family, so long as he or they 
may continue to cultivate it. 

Any person over eighteen years of age, not being the head 
of a family, may in like manner select, and cause to be certified 
to him or her for purposes of cultivation, a quantity^ of land, 
not exceeding eighty acres in extent, and thereupon be entitled 
to the exclusive possession of the sam-^ as above directed. 

For each tract of land selected a certificate containing 
a description thereof, anu the name of the person selecting it, 
with a certificate endorsed thereon, that the same has been 
recorded, shall be delivered to the party entitled to it by the 
agent, after the same shall have been recorded by him in a 
houk to be kept in hi?i office, subject to inspection, hich said 
book shall be known as the ''Navajo Land Book/' 
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The President may at any t?me order a survey of the reser- 
vation, anil when m surveyed^ Congress shall provide for pro- 
tecting the rights of said settlers in their improvements, and 
may fix the character of the title held by each. 

The United States may pass such laws on the subject of 
alienation and descent of property between the Indiana and 
their descendants as may be thought proper. 

Article VI. In order to insure the civilization of the 
Indians entering into this treaty, the uecessity of education is 
admitted, ebpecially of such of them as may be settled on 
said agricultural parts of this reservation, and tHey therefore 
pledge themselves to compel their children, male and female, 
between the ages of six and sixteen years, to attend school; 
and it is hereby made the duty of the agent for said Indians 
to see that this stipulation is strictly complied with; and the 
United States agrees that, for every thirty children between 
said ages who can be induced or compelled to attend school, 
a house shall be provided, and a teacher competent to teach 
the elementary branches of an English eduction shall be fur- 
nished, who will reside among said Indians, and faithfully dis- 
charge his or her duties as a teacher. 

The provisions of this article to continue for not less than 
ten years. 

Article VII, When the hei* ^ .a a family shall have selected 
lands and received his certificate as above directed, and the 
agent shall be satisfied that he intends in good faith to com- 
mence cultivating the soil for a living, he shall be entitled to 
receive seeds and agricultural implements for the first year, 
not exceeding in value one hundred dollars, and for each sue- 
feeding year he shall continue to farm, for a period of two 
years, he shall be entitled to receive seeds and implements to 
the value of twenty-five dollars. 

Article VIII. In lieu of all sums of money or other annui- 
ties provided to be paid to the Indians herein named under any 
treaty or treaties heretofore made, the United States agrees 
to deliver at the agency house on the reservation herein named, 
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on t'le first day of September of each year for ten years, the 
following articles, to wit: 

Such articles of clothing, goods or raw materials in lieu 
theri'of, HK the agent may make his estimate for, not exceeding 
in value five dollars per Indian— each Indian being encouraged 
to manufacture their own clothing, blankets, &c,; to be fur- 
nished with no article which they can manufacture themselves. 
And, in order that the Commissioner of Indian Affairs may be 
able to estimate properly for the articles herein named, it 
shall be the duty of the agent each year to forward to him 
a full and exact census of the Indians, on which the estimate 
from year to year can be based. 

And in addition to the articles herein named, the sum of 
ten dollars for each p^-^son entitled to the beneficial effects of 
this treaty shall be annually appropriated for a period of ten 
years, for each person who en^ges in farming or mechanical 
pu remits, to be used by the Commissioner of Indian Auairs 
in the purctmse of such articles as from time to time the condi- 
tion and necessities of the Indians may indicate to be proper; 
and if within the ten years at any time it shall appear that 
the amount of money needed for clothing, under the article, 
can be appropriated to b&er uses for the Indians named 
herein, the Commissioner of Indian Affairs may change the 
appropriation to other purposes, but in no event shall the 
amount of this appropriation be withdrawn or discontinued 
for the period named, provided they remain at peace. And 
the President shall annually detail an officer of the army to 
be present and attest the delivery of all the goods herein named 
to the Indiana, and he shall inspect and report on the quantity 
and quality of the goods and the manner of tneir delivery. 

Article IX. In consideration of the advantages and bene- 
fits conferred by this tre^^ty, and the many pledges of friend- 
ship by the United States, the tribes who are parties to this 
agreement hereby stipulate that they will relinquish all right 
to occupy any territory outside their reservation, as herein 
defined, but retain the right to hunt on any unoccupied lands 
contiguous to their reservation, so long as the large game may 




range thereon in such nun^lers aa to Justify the ^hase; and 
the>% the said Indiana, further expressly a^ree: 

l^t. That they will make no opposition to the construction 
of railroads now being built or hereafter to be built across 
the continent 

2nd. That they will not interfere wit^ the peaceful con- 
struction of any railroad not passing over their reservation 
as herein define. 

3rd, That they will not attack any persons at home or 
travelling, nor molest or disturb any wagon trains, coaches, 
mules or cattle l^longing to the people of the United States, 
or to persons friendly therewith. 

4th. That they will never capture or Gcrry off from the 
settlements women or ren. 

5th, They wHl never kill or scalp white men, nor attempt 
to do them harm* 

6th. They ^ot in future oppose the construction of rail- 
roads, wagon roads, mail stations, or other works of utility 
or neces My which may be ordered or permitted by the laws 
of the United States; but should such roads or other works 
be constructed on the lands of their reservation, the govern- 
ment will pay the tribe whatever amount of damage may be 
as.sessai by three disinterested commissioners to be appointed 
by the President for that purpose, one of said commissioners 
to be a chief or head man of the tribe, 

7th. They will make no opposition to the military posts or 
roads now established, or that may be established, not in viola- 
tion of treaties heretofore made or hereafter to be made with 
i^ny of the Indian tribes. 

Article X, No future treaty for the cession of any por- 
tion or part of the reservation herein described, which may 
be held in common, shall be of any validity or force against 
said Indians unless agreed to and executed by at least three 
fourths of all the adult male Indians occupying or interested 
in the same; and no cession by the tribe shall be understood 



ERIC 



S9 



86 



or construed in such manner as to deprive, without his consent, 
any individual member of the tribe of his rights to any tract 
of^and selected by him as provided in article of this 

treaty* 

Ahtfci.i^ XL Tho Navajw also hereby agree that at any 
time after the signing of these pr^ents they will proceed in 
such manner as may be requi*^ of th^m by the agents or by 
the officer charged with their removal, to' the reservation 
herein provided for, the United Stat^ paying for their sub- 
sistence en route, and providing a reasonable amount of trans- 
portation for the sick and feeble. 

Article XIL It is further agre^ by and between the 
parties to this agreement that the sum of one hundred and 
fifty thousand dollars appropriated or to be appropriated shall 
be disbursed as follows, subject to any conditions provided 
in the law, to wit: 

1st. The actual cost of the removal of the tribe from the 
Bosque Redondo reservation to the reservation, say fifty 
thousand dollars. 

2nd. The purchase of fifteen thousand sheep and goats, at 
a cost not to exceed thirty ttiousand dollars* 

3rd. The purchase of five hundred beef cattle and a million 
pouhds of corn, to be collected and held at the military post 
nearest the reservation, subject to the orders of the agent, for 
the relief of the needy during the coming winter. 

4th. The balance, if any, of the appro|)riation to be in- 
ve.sted for the m^^'ntenance of the Indians pending their re- 
moval, in such manner as the agent who is with them may 
determine. 

5th. The removal of this tribe to be made under the supreme 
control and direction of the military commander of the Terri- 
tory of New Mexico^ and when completed, the management 
of the tribe to revert to the proper agent. 

Article XIII. The tribe herein named, by their repre- 
Hentative.^, parties *o this treaty, agree to make the reserva- 
tion herein described their permanent home» and they will 
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not as a tribe make any permanent settlement elsewhere* re- 
serving the right to hunt on the lands adjoining the said 
reservation formerly called theirs, subject to the modifications 
named in this treaty and the orders of the commander of the 
department ih which said recurvation may be for the time 
being; and it is further agreed and understood by the parties 
to this treaty, that if any Navajo Indian or Indians shall 
leave the reservation herein described to settle elsewhere, he 
or they shall forfeit all the rights, privilege, and annuities 
conferrei! by the terms of this treaty; and it is further agreed 
by the parties to this treaty, that they will do all they can to 
induce Indians now away from reser/ations set apart for the 
exclusive use and occupation of the Indians, leading a nomadic 
lif e, or engaged in war against the people of the United States, 
to abandon such a life and settle permanently in one of the 
territorial reservations set apart for the exclusive use and 
occupation of the Indians. 

In lestimony of all which the said parties have hereunto^ 
on this tne first day of June, one thousand eight hundred and 
sixty-eight, at Fort Sumner, in the Territory of New Mexico, 
Het their hands and seals. 

W. T, SHERMAN, 

Lt, Ge7i'l, Indian Peace Commissioner, 

S. F. Tappan, 

Indian Peace Comniissioner 



Barboncito, Chief. 

Armijo. 

Delgado. 

Manuelito. 

Largo. 

Hereero. 

Chiqueto. 

MUERTO m HOMBEE. 
HOMBRO. 

Narbono. 
Narbono Segunm. 
Ganaik) Mucho. 



his X mark 
his X mark, 

his X mark 
his X mark 
his X mark 
his X mark 
his X mark 
his X mark 
his X mark 
his X mark 
his X mark 
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COUNCIL, 



RlQUO. 

Juan Martin. 

Sebginto. 
Grande. 
Inoetenito. 
muchachos mucho. 
Ckiqueto Segundo: 
Cabello Amaeillo. 
Francisco. 

TORIVIO. 

Desdendado. 
Juan. 

GUEHO 

gugadore, 
Cabason. 
Barbon Segundo. 
Cabaees Coloeados. 



his X mark, 
his X mark, 
his X mark, 
his X mark, 
his X mark* 
his X mark, 
his X mark, 
his X mark, 
his X mark, 
his X mark, 
his X mark, 
his X mar^, 
his X mark, 
his X mark, 
his X mark, 
his X mark, 
his X mark. 



Attest : 

Geo. W. G, Getty, 

CoL S7th /nf y/fif, Maj. Genl U. S, A. 

^B. S. Roberts, 

Bt. Brg. Geri'l U. S. A., Lt Col Sd Cav'y. 

J. Cooper McKee, 

Bt. Lt. Col Surgeon U, S, A. 

■f 

Theo. H- Dodd, ^ 
IL S. Indian Ag*t for Navajos, 

Chas. McClure, 

Bt. Maj, and C. (/. A, 

James F. Wee^^s, 

Bt. Mai. and Asst, Surg. IL S. A. 

J. C, Sutherland, 

Interpreter. 

William Vaux, 

Chaplatyi, V. S. A. 
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APPENDIX D 

Special C^nixmcl 

This Aurkkmknt, made ihv Ist doy of July, HKkS, at Win- 
dow Hock, Arizc^im ht»tw»M»n liayniond Nakai, Chairman of 
the Navajo Tribal Counc'il, acting on l>ehalf of the Navajo 
Triiu' of Indians (hereinafter de^^ignated as the Tribe), 
under autliority vested in him by Resolution CAT-SG-fiS of 
th^ Navajo Tribal l^ouncil adopted on April 24, 1968, at- 
taehe^l to and made a part hereof, ami Harold R, Mott, 
Attorney at Law, of Albuquerque, New Mexico, and Win- 
dow Hock, Arizona (hereinafter designated as the Attoh- 

NKV), 

1. Ewpliitnncni. The Thibk has certain claims pending be- 
fore the Inciian (laimn ( 'onuni.^Hion, identified as Docket 
NumlKTs 22!) (|)resently consolidated with Docket Nos. 19G, 
227, 2i;r), m/M\ 4H, 22-D ami 22-J), 2^)^^ 353 and 89 (herein- 
after retVrred to as *'the claims"), wliich were fiUnl by an 
attorney furni(*rly retained by the Tribk as claims counsel 
who (iid not complete the work of their presentation and 
disposition. The Tribh, desirous that said claims be dili- 
gently prosecuted to judgment or otln^r appropriate con- 
clusion, hereby retains and employs the Attorney for a 
pt^rio(i of four (4) years, commencing on July 1, 1968, to 
aidvise and represent the Tribk in connection with such 
claims, pursuant to the provisions of Section 2103 of the 
f{evist>d Statutes (Section 81, Title 25, United States Cocie), 
as amentied. ^ 

2. Dntii^s of the ATTOnXfjy. It shall be the duty of the 
ArrouNKY to diligently prosecute the claims and to exert 
his i»est i^tTofts to siltisfactorily conclude them within the 
t^TTU of this contract. He shall employ such other persons 
as may be required to carry out his obligations hereunder, 
prm uled that the cost of secretarial services and the salary 
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of an attorm-y, hfred with the approval of thp Tribk to 
asjJist with tht' prosecution of the claims shail be deemed an 
exp»'iise incurn'tj under I'aragraph 4(A) of this contract 

:\. ( Compensation. In consideration for the succ*>ssful pros- 
ecution and conclusion of the claims, the Attornkv shall 
receive ten percent -10%) of any and ail sums recovered 
for the benefit of the Tribe. It is understood that said com- 
pensation shall h<' wholly c )ntingent upon a recovery for 
the benefit of the Tbihk and shall be sliared by the Attorney 
ami other attorneys, if any, determined to be entitled to a 
part thereof. 

4. Kjpcnsrs. 

A. The AnoBNKY shall be entitled to reimbursement of 
the fol!oM,ing exp«>nseH, the total of which shall be reim- 
bursed to the Tkihk fronj any portion of a tribal recovery 
allocated to attorney fees: the cost of hiring an attorney, 
with the approval of the Tmw., who shall devote such time 
as shail be pecessary to secure the expeditious ])rosecution 
an<l c onclusion of the claims within the period contemplated 
liereunder, to he compensated at the rate of twenty-five 
dollars ($2r).{K)) per hour if he sliall expend less than six 
hundred (blK)) hours per year, and fifteen thousand dollars 
($ir).(MK)) per annum if lie shall work six hundred (6(K)) or 
more lH)urs per year; cost of local secretarial service up to 
six thousand dollars ($(l(KX)) a year, it being understood 
that any amounts paid for such service in excess of this 
amount including salary or Iwnuses shall be paid ni their 
entirety by Attornkv; three-fourths (3/4) cost of office not 
to exceeii tliree thousand dollars ($3,0(Ki) expense to Tribk 
a year: and three-fourths (3/4) of all miscellaneous ex- 
penses includef] in daily office maintenance including, but 
not limited to sui)plies, postage, local telephone, stamps and 
like expenses, the cost to th<' Tnim not to exceed five thou- 
sand dollars f$n,{XX)) a year. Included in this figure shall 
be furniture not furnisheti by Attornkv. Such additional 
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furniturt^ and et^uipinent shall be furnished by Tribe and 
- th«» i)WTUM\ship th^n^of shalH>e in and remain in the Tribe 
^imi tK»€ome its exclusivo property. 

B. Tlie Attorney shall also hv reiinburst^d for all neces- 
sary and proper expt^nses incurred in connection with the 
performance of his duties hereunder, including, but not lim- 
ited to travel expenses (including mileage at the rate of ten 
cents (Wt) per mile when privately-owned automobile is 
us<d), long distance telephone and telegraph tolls; taxi 
fares, notary fees, costs of printing, reproducing and pur- 
chasing documents, and cost of stenographic servieqs in- 
curred while in travel status, provided that the Attobnky 
shall not be ^ieemed to l>e in travel status when in or travel- 
JHK betwet-n the claims office and Windo^w Rock, Arizona. 
Haid expf^nses shall not be reimbursed to the Tribe by the 
Attorney and shall not exc(u^d the sum of twelve thousand 
dollars ($1L\()(X)) per year, except for such additional 
Hinouats as may be authorised by the Tbibk and approved 
by the Secretary of the Interior or his authorized repre- 
sentative* (hereinafter designated as the Secretaev). 

V. The expenses enumerated herein with the exception 
of the saiary of the secretary shall be reimbursed to the ' 
Am>uNK\ only upon pre sentation of itemized and verified 
statt^ffipnts approved by the Skcretahv or his <iesignee and 
the Thuu:, and ar<*onipanied by proper vouchers evidencing 
the actual expeiuiiture thereof, exct»pt for ex|>enditures 
where no vouchers are issued, such as tips, taxi cab fares, 
riH^als and like exjnmditures. The salary of the secretary 
shall be pair] out of the fund estal^lished for chiims expenses 
on IBM payroll cards. 

D. Payment of expenses and compensation under this 
contract shall In' contingent upon the availability of tribal 
funds or appropriation by the ('ongress of the United 
States of tribal funds lu'ld to the credit of the Tribe, 



5. Reports. Within twelve (12) moiitlu^ of the date of 'this 
eontriptf the ArniRN'Ey sh^il furnish a written report to the 
Tribk and Skcrktary upon the status of the claims, setting 
forth thp amount and nature of each claim, the issues of 
fact and law involved, an asBea.sment of the work completed 
and rertlaining to !>e.done, an est/niate of the time that will 
he rtMjuifpd to t^eeure final judgment or oUier appropriate 
disposition, and a |)roKram-ror its proaecution. Such report 
shall he 8upT^)pnjented i-aeh k^ix (in months throughout the 
term t>f this eontraet. ' , ■ 

6. ('ompromii^es and St^ttlements. Any compromi^^, set- 
tlofmmt in other adjustment of the qlaims shall he sublet 
to thr approval of the Tmm and the Secretary. 

7. Assitpmrnts. No assignment of the obligations of this 
contract, in whole or in part, and no assignment or ^ncum^ 
hrance of any inten^nt in the canipenBation to l>e paid herein 
shall hv made without ihe consent, previously ohtame<l, of 
the TuiHK and the SKCRicxARv ; any such assignment or en- 
cumbrance in violation of the provisions of this paragraph, 
shall operate* to terminate this contract. In the event of such 
termination, no person having any interest in this, contract 
or in tho compensation provided hereunder shall be entitled 
to any compen.-,ation whatsoever for servic^^ rendered sub- 
Hccpzent to the date of t^^rmihation. 
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8. Termination. This contract may be terminated at any 
time by either party upon ninety ^W) days* written notice 
to the other party and the Seci v. This contract may 
also \ye terminated for cause by the ;cretary after a hear- 
ing on reasonable notice. If the Secretaby finds that the 
interests of the Tribe so require, he may suspend this eon- 
tract ^nd the payment of all amounts due the Attorney 
hereunder, pending a hearing which shall be held without 
unreasonable delay, 

/s/ Raymond Makai 
Raymond Makai 

Chairman of the Navajo Tribal Council 

/s/ Harold E, Mott 
Harold E. Mott 

Approved this 21st day of November 1968 pursuant to let- 
ter dated November 15;^196S; signed by Assistant Secretary 
Aaderson, 

/s/ Graham Holmes 
Graham Holmes 
Area Director 



.97 



ERIC 



2\t mt O-M T 



I 



94 



August 22, 1968 

M«moz«&d»a lo Conlnct HIm for NavaIN} Cum in Dockwia 
Numbmd: 69. m 299. 353 

From: Donald Hyde 

Mr. Haroid E. Mott, General Counsel for the Navajo Tribe- 
of Indians, was elected Claims Attorney for the Navajo 
Tribe by the Navajo Tribal Council on AprU 23, 1968 and a 
contract of employment between Mr. Mott as such claims 
attorney and the Navajo Tribe was executed by the parties 
on Jjme 6, 1968. This contract of employment, however, was 
disapproved by the Department of the kitc^ior. An Assist- 
ant .Secretary of the Interior advised 1^ Mott and the 
Tribe, by letter, of certain amendmente-tfiat Mr. Mott and 
the Tribe could make that would make the contract accept- 
able to t>te Department, so Mr. Lovell of the Bureau of 
Indian Affairs advised the Commission today (by tele- 
phone). Mr. Loveil thought it might be a matter of a few 
weeks before the contract will be eventually approved (after 
appropriate amendments are made in it). 
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APPEfiSIX E { 

\ BEFORE THE INDIAN CLAIMS COMMISSION 

No. 69 

The Navajo Tribe of Indians, Petitioner 
The United States of America, Defendant 

a. 

ft t /km«KUd P<itmoa 

To The Honorable Cotimtssioners 
Of The Indian Claims Commission: 

The petition is ai^ended by deleting paragraphs 10, 16, 
19, 21, 23, 25 and 29, thereby withdrawing from considera- 
tion herein the first, second, third, fourth, fifth, sixth and 
eighth claims. 

liespectfully submitted, 

/s/ Harold 'E. Mott 
Harold E. Mott 
First National Bank Bldg.-— East 
Suite. 304 

5301 Central Avenue, N.E. 
Albuquerque, New Mexico 87108 

(Haims Attorney, 
Navajo Tribe of Indums 
Attorney of Record 
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APPENXMrF 

BKFOBE THK- INDIAN i;LAIMs' COMMISSION 

Docket Nos. G9, 299 and 353 

The Navajo Tbibe, Plaintiffs 
w 

The Ukitr) States of Amebica, Defendant. 
Decided : January 23, 1975 

Appearances : 

William C. Schaab, Attdrney for rtie Plaintiff. 

Dean K. Dunsmore, with whom was Assistant Attorney 
General, 

Wallace H. Johnson, Attorneys for Defendant, 

Opiniofl of ih» Commissioa 

Kuykendall, Chairman, delivered the opinion of the Com- 
mission. 

The Conmiission has before it plaintiff's motion of July 

1, 1974, to amend the petitions in Dockets 69, 299 and 353, 
defendant's response thereto, and plaintiff's reply to the 
response. In addition, we have before us defendant's motion 
for >iinal judgment, and plaintiff's response. Since these 
motions deal with related issues, they will be decided to- 
gether. 

Plaintiff originally asserted eight claims for relief in its 
petition in Docket ()9, which was filed on July 11, 1950. Each 
claim contained allegations of certain facts and wrong- 
doings, and eacli was followed by a paragraph stating plain- 
tiff's legal conclusions arising from the preceding allega- 
tions. Claims 1 through 6 and claim 8 pertain to various 
treaties and agreements between the parties which were 
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eoiif ludod in the nineteenth century. Claim 7 is a request for 
a general accounting.' , ♦ •* ' 

In an amended petiuon, filed Octoljer 1, 1969, plaintiff 
deleted certain of the conclusory paragraphs of its original 
I>etition, and stated that it was thereby withdrawing from 
"consideration claims 1 throi^ij fi and 'claim 8;%However, it 
fiifi not delete any of the allegations^f fact supporting the 
claims, 

iMaintiff's mt^on to amend which is now before us -was 
filed following a change of counsel for plaintiff in Septem- 
ber lf)73. This motion (jroposes to reformulate the conclu- 
sory paragraphs of claims 1 through 6, of the original peti- 
tion and it seeks permission to amend the seventli claim 
by adding thereto ,a prayer for supplementation of defen- 
dant's 1(«>1 accounting report. Plaintiff also requests per- 
mission to amend ^e petitions in all three dockets by includ- 
ing a request 'mt defendant's accounting report be extended 
beyond August 13, 1946, as to wrongs occurring before that 
date and continuing after it. 

Plaiatiii't Motion to R«foaaul«l» Claim* 1 Tliro^h 6 

Defendant contends that as a result of plaintiff's amended 
petition of 1969, the proposed reformulated claims have 
nothing to which they can relate back, and argues that as a 
consequence plaintiff's motion to amend must l)e denied. 
However, as .we have observed" above, plaintiff's first 
amended petition, which purported to withdraw se^en of 
plaintiff's claims,* did not delete the allegations of fact 

' Since Dockets 299 and 353 also pr^nt accounting claims, and 
defendant filed one aeqounting report for all three dockets, we 
consoHdatfld the dockets, 3l Ind. CI. Coram. 40 (1973), For a 
history of the dockets see our discussion therein. 

'Thf attorney 'contract in effect with the Navajo Tribe at the 
time of the amended petition of 1969 required that any adjustment 
of plaintifif's claims by plaintiff's attorneys would be subject to 
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which were the substance of ^hose claims. Moreover, plain- 
tiff's ..seventh claim, which clearly "remained after the 
amended }>etition of 19(59 was filed, stated that plaintiff 
."restates and reaffirms each and every allegation of fact" 
•of the original petition. 

Therefore, since plaintiff's proposed reformulated claims 
are based on allegations of fact which have never %een 
withdrawn, we will grant plaintiff's motion of July 1, 1974, 
to amend the petitions. 

I>ft|«Bduii's Moiios ior rxtol Jtui^pM&t 

* Defendant's motiqn for dismissal of claims 1 through 0 
and- claim 8, in Docket 69 is grounded 'on plaintiff's pur- 
*port6d withdrawal of these claims by the filing of its 
amended petition in 1969. ' , 

The newly amended petition which we are permitting to 
be filed will supersede the 1969 amended petition which is 
the petition to which defendant's motion is directed.^ For 
this reason, as well as the reasons set forth above for grant- 
ing plaintiff's instant motion to reformulate its- claims, we 
will deny defendant's motion for final judgment as to the^ 
claims 1 through ^ and claim 8, 

. ■ r - . • ' . 

- . ■ k 

Plsitttiii't Motion to ArMBd S«<r«ath CUim 

This motion retiuests permission to amend the seventh 
«laim In Docket 69 by adding a prayer tl^at further infor- 
mation \4 supplied in the accounting report. Defendant's 
reri|X)nse to plaintiff's motion does not address itself to this 
issue. 

J'jaintiff's motion is not in accord with the proper proce- 
dure .in accounting cases.' See, e,g., Blackfeet and Gros 



the approval of the tribe. The record do^ not indicate that this 
requirement, whieh would presumably be applicable to an amend- 
ment withdrawing several claims, was met. 
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Vmfre Trihes v. United Stated, Dockets 279-C and 250-A, 
32 Tnd. CI. Comm. 65 (1973), and cases^site* tharek.; Sioux 
Tribe v. United States, Docket 114 et al, 12 Ind. c£gomm. 
541 (1963). After defendant has filed its accounti^pport, 
amendments to plaintifTs petition are ulually ^iJr longer 
necessary. Ft. Peck Indians v. United States, Docket 184, 
. 34 Ind. CI. Comm. 24, 55 i 1974). 

• The appropriate procedure is for plaintiff to file-amended 
or supplemental exceptions to defendant's Recounting re- 
porti or to move 'for a sapplemental accounting. See, e.g., 
Siom Tribe v. United States, Docket 119, 34 Ind. Ct. Comm. 
230 H9Z4) (discussion? of exceptions NS. 3 an^ Na IS) ; 
Blackfeet and Gros 'Vmtre Tribes, sup^a, at 67. Plaintiff 
has already indicated its intention of filing supplemental 
exceptions to the accounting. We therefore will deny plain- 
tiff's motion. We further discuss below, the matter of sup- 
plemental accountings. 

. Flaiaiifrs l^foliMi {or ]^4SI6 AeeouBting 

Fifially, plainti4 requests an amendment which would 
contain a request for a supplemental accounting in all three 
dockets from August 13, 1946, to date. As we have noted 
above, such a motion is not now appropriate. 

Furthermore this question was raised by plaintiff pre- 
viously herein, and has been discussed and disposed of by 
the Commission. See 31 Ind. "CI Cfenim. at 53. As we stated 
there, the United States will be ordereff to puppi^ment its 
accounting beyond August 13, 1946, only after it has been 
disclosed that defendant was i?uilty of pre-1946 wrong- 
doings which continued after that date. 

For the above reasons plaintifi^s motion to amend the 
petitions in all three dockets so that they include requests 
for an accounting from August 13, 1946, to date will be 
denied withojit prejudice. 

< 

i 
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Defendant has included in its response to plaintiffs mo- 
tion a request that plaintiff be precluded from filing further 
exceptions \o the accounting report. Defendant apparently 
has in mind a motion filed by plaintiff on Deceml^r IT, 1973, 
which requested six months to file supplemental exceptions* 
None have yet been filed* 

Since present counsel for plaintiff now has had adequate 
time to l)ecome familiar with these dockets and the applica- 
ble law, he should be able to act promptly. We will therefore 
grant plaintiff until February 19, 1975, within which to file 
any amended or supplemental exceptions to defendant's 
accounting report 

PlaintlfT s claims 1 through 6, and claim 8, in Docket 69 
are not accounting matters and they therefore will be sep- 
arated from the consolidated accounting claims in Dockets 
. 69, 299 and m ' ^ 



/b/ Jerome K. Kuvkbkdaix 

Jerome K. Kuykendall, Chairman 



We concur; 



/s/ John T. V-^nce 

• John T, Vance, Commissioner 

/S/ IllC'HAHl) W. YaRBOROUGH 

Hiehanl W. Yarborough, Commissioner 

/s/ Maroarkt IL Pierck 

Margaret H. Pierce, Commissioner 

/s/ Krantlkv Blur 

Brantley Blue, Commissioner 
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APPENDIX G 

> • 

IN THE UNITED STATES COUBT OF cAj&^ 

.Trial OivigioN . 
No. 69 

(Claims 1 through 6 and Claim 8) 

(Liability Claims) • , 

(Filed January 23, 1978) 

The Navajo Tribe of Indians 

Thj: UifijpiD States 

Indians; relation liack of petition amendments to 
avoid statute of limitations bar ; estoppel thr()ugh 
treaty violations by tribe; trespass of aboriginal 
lands; fair and honorably, dealings coverage"; spe- 
cificity requirements for petition; fiduciary rela- 
-tionship; individual versus tribal claims; lack of 
jurisdiction to invalidate treaty ; jurisdiction to re- 
vise treaty; educational breach of treaty; prior 
adjudication as to n\ineral resources; facilities 
breach of treaty ; Act restricted to monetary relief. 

William C. ^chaah, attorney of record, for plaintiff. Rod- 
ney, Dickason, Sloan, Akin & Robb, P.A., of counsel. 

Dean K. Dunsmore, with whom was Assistant Attorney 
General Peter R. Taft, for defendant 



105 



102 



Oi>uiioc on Motion to DimlM c» i6i Mof D«finil« Stmlcmsnl * 

Bernhajujt, Trial ^udge: All briefs on the defendant's 
combined motion were filed with the Indian Claims Com- 
mission ancf'were pending without ruling when jurisdiction 
of the eaqe was transferred to the Court of Claims on De- 
cember 29, 1976, pursuant to Pub. L. 94-465 (90 Stat. 1990). 
Upon transfer to the court the case was assigned to the 
trial division for initial action, and by it referred to the 
above trial judge before whom the motion now awaits 
ruling. 

The dual purpose motion is addressed to the Second 
Amended Petitioji filed April 12, 1976. In the introduction 
of its specific responses thereto, the plaintiff contends that 
the defendant's motion is dilatory and proscribed by the 
l^onunlKsion's General Rules of Procedure (*GRP) 6(c) 
providing that '•Demurrers, pleas, and exceptions for in- 
sufficiency of a pleading shall not be used.** The plaintiff 
submits that the defendant should first file its answer to 
the petition and thereafter test out matters of sufficiency 
of pleadings by moans of a motion for summary judgment. 
In the discussion which follows the Rules of this court shall 
control as it is th'e current forum, although in respects here 
relevant our Rules, the «KP, and the Federal Rules of Civil 
Procedure (FRCP) are identical. 

1^ reply to the plaintiff's response the defendant con- 
tends that iJHV 6;c), counterpart of our Rule 31(b) and 
FRCP 7(e), is not applicable, and that the defendant's mo- 
tion i.s not dilator). 

Our Rule 31(b), copied from FRCP 7(c), is not appli- 
cable. FRCP 7(c) (and by analogy our Rule 31(b)), was 
designed to abolish preexisting technical rules by which 
certain defenses were formerly raised. Our Rule 38(b) 
(paralleling FRCP 12(b) and (IRP n(b)) permits certain 

•The opinion and conclusion of law are submitted pursuant to 
Rule 54(a). The necessary fact* are stated in the opinion* 
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defrnse.s to ho niado by motion fiiixi prior to the filing of 
an answer* induclin^ jack of jurisdiction over the subject 
matter and failure to state a cause of action for which relief 
can Im granted. Our Rule 38(e)» mirroring FB^'P 12(e) 
and ORP 11(f), permits a pleader to move for a more 
definite statrment of an ambiguous or vague antecedent 
pleading so that a suitable response may be framed. 

From the standpoint of the rules, therefore, the fact 
th^t no answer has yet been filed- to plaintifT*s Second 
Amended Petition presents no technical bar to the filing of 
defendant's motion, provided the motion itself is not dila- 
tory, whic h the plaintiff maintains hut the circumstances 
negate. As originally filed in 1950 the petition contained 
eight claims. By permission oi the Commission no answer 
•^as filed due -to the intervention of accounting procedures, 
a protracted siege of motions, a deferred intention to file 
an Amended Petition, and finally the filing on Octol>er 1, 
1909, of a First Amended Petition which withdrew the 
prayers for relief in all of the original eight claims except 
the accounting claim^ Defendant answered, the First 
Amended Petition promptly on November 4, 1969, New 
counsel if or plaintiff was permitted on January 23, 1975, 
over objectioi%of defendant^ to file a Second Amended 
Petition reformulating'* the previously withdrawn non« 
accounting claims First through Sixth (35 Ind. CL Comm* 
307 (1!)75)), The Second Amended Petition itself was not 
filed imtil April 12, 1^76, due to much intervening activity 
in the case, including the defendant's motion of April 1, 
l!)7r), to the Commission far certification of this issue to 
this court* which was denied by the Commission*! order of 
July 9, 1975. (Sfi Ind. 01. Comm. 215 (1975).) ifestead of 
filing an answ^cr to the Second Amended Petition the defen- 
dant clroted to file its present motion on June 3, 1976. 

The plaintiff alleges that the pendinfj motion ia defen- 
dant's first effort to attack the legal sufiieieney of non- 
accounting claims First through Sixth, and the Kighth 
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CMaiiiu H'hieh were made in the original petition and are 
resurrected in the Second Amended Petition, after a 
year absence, hut the record shows otherwise. On July 9, 
VMS, the defendant challengtHf th** suflieiency of the non- 
accounting claims in a motion to sever or dismiss tliem but, 
after plaintiff's motion for an extension of time to respond, 
the* Commission on August 23, 19G3, denied defendant's 
motion without prejudice to its later refiling. I'^he 27'year 
voyage of the ease from there to here has been protracted 
but not quiescent A glance at the voluminous docket en- 
tries, and the mounting pile of pleadings does not indicate 
that defendant has been dilatory in restating ki its present 
motion a challenge to legal sufficiency whose gist was raised 
before but deferred. 

At the opening of each of the seven claims following the 
First Claim in the Hecond Amended Petition (hereafter 
constantly termed *'the petition*') the plaintiff formally re- 
states and reaffirms by reference ail of the allegations in 
the paragraphs supportiiig each of the preceding claims, 
but not of course the prayers for relief in those preceding 
claims, With one exception, V(hile each numbered claim in 
the petition has at the top a parenthetical title ostensibly 
denominating the scope of the particular claim (the titles 
are summarized in a table of contents accompanying the 
petition), in actuality there is much duplicatiJJiis^nd over- 
lapping of allegations in (he successive claiixis. Some of the 
cliiims pray for relief which infringes on the relief de- 
^nanded or available in docket 229 (still pending before the 
Commission and involving alleged undercompensation for * 
aboriginal lauds ceded by plaintiff to the United States 
under the Treaty of 1868), or to be dealt with separately 
in tJie accounting claims now ))Gfore the court in dockets 
299, 3r)3/and the Seventh Claim of docket 69, The extent 
of overlap and duplication with docket 229 and with the 
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se|mrat<»d accounting ciainm (<iockots 21)9, 353, and the 
St*v<»nt}i {'laiin of <icK4c(»t H!)) will ho discusstMl in consider- 
ing lih' do{Vndant\s motion to di.^nui;s particular claims on 
that ground. . * 

The eight claims in tiu» petition collectively allege about 
seven major causei$ of action involving alleged violations 
of plaintiffs 1S50 and 18G8 treaties,' title to al>original and 
reS4»rvation lands under the IHfiO Treaty and reservation 
lands under the IHfkS Treaty, coerced negotiation of 1868 
Treaty, mistreatment of the Indians in violation of fair and 
Jumorable dealings and guardianship standards in various 
ways {siinctioned, or encouraged trespassing by third par- 
tii^.s, denial of guarantees relating to education, health, and 
w» '! are, removal of minerals, agricultural assistance, breach 
of treaty obligation to construct facilities, breach of alleged 
agn»cmc»nt to return homelands as compensation for scout 
services rer^lored in lS8fi War against the Apaches, damage 
to agricultural and* grazing land), and the demand in the 
Htn'i^nth daim for accounting. The First through Sixth 
(laiins an* the vital claims to consider at this time, since the 
Sc*vf*ntl! Claim relating to accounting is to be separately 
<*<msidereti with the accounting claims constituting dockets 
2W and 353 (also before the court on transfer from the 
Commission) ; the Eighth Claim was purportedly dismissed 
by the Commission yet physically reappears in the latest 
petition without. Commission permission being visibly re- 
j|U('ste(l/ Ifowevc^r, some mention will be made of the Sev- 

' Trf^aty of September 0 1849, 9 Stat, 974, 2 Kappler 583, 
ratifipd September 24, 1850 (hereafter **Treaty of 1850''), Treaty 
of June 1. 1868, 15 Stat, 667, 2 Kappler 1015, ratifie<i July 25, 
1868 (hereafter Treaty of 1868**). 

^ In the tliseus-sion under Part XVIII of defendant's motion, 
%nfrfh whifh moven the dismissal of plaintiff *s Ei^^hth Claim, Wfe 
rrmeusH in detail the eonfusinfr procedural posture of the Eipfhth 
(laiTn, which survived in the petition due to tfie Comtnis?tion*s 
gratuitous ruling (36 Ind, CI. Comm. 108 (1975)), despite the 
plaintiff H apparent abkndonment. 
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enth and Eighth CKijnifs in this opinion to the extent they 
are addressed hy the defendant's motion. 

»Sonu» of tlu* series of eighteen roman numeral Parts of 
defendant's motion to dismiss present several separate 
grounds for the dismissal of each or parts of each of the 
eight claims in the petition. Thus, Part I of defendant's 
motion seeks dismissal of all seven non-accounting claims 
for procedural reasons. Parts II through IV seek dismissal 
or a more definite statement as to the First Claim. Parts V 
through VII are addressed to the Second Claim, Parts VIII 
and TX to the Third Claim, Parts X and XI to the Fourth 
dainu Parts XTI through XIV to the Fifth Claim, Parts 
XV and XVI to the Sixth Claim, Part XVII to the Seventh 
(Maim, and Part XVIII to the Eighth Claim. There "are 
eoHeetively about eighteen grounds urged for dismissal, 
hut no useful purpose would he served by describing them 
in general terms at this point since they will be explained 
in detail as each Part of defendant's motion unfolds, 

Pirt I 

In Part I of its motion the defendant requests dismissal 
of all but the Seventh Claim of plaintiff's petition because 
the other claims were voluntarily withdrawn from the orig- 
inal petition by the First Amended Petition and then, with 
sanction of the Commission, by its order of January 23, 
1975 (35 Ind. CI Comm. 315), realleged in the latest peti- 
tion as previously noted. Defendant claims that they are 
barred by the applicable statute of limitations, 25 U.S.C, 
<^ 70k, which requires such claims to be filed by August 13, 
195 L To this extent the motion filed June 3, 197fi, consti- 
tutes, in effect, defendant's belated motion for reconsidera- 
tion i>y the Commission of its order of January 23^ 1975, 
supra. Thp plaintiff responds that ORP 33(a) precludes a 
tnotion for rehearing filed beyond the 30 days allowed in 
tliat rule. CrUP 33(a) is directed to rehearing of the Com- 
mission s "eonehisicms on its findings of fact% and thus does 
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not literally apply to a ruling on a question of law such as 
propriety of permitting pe tition amendments to reallege 
previously withdrawn claims that might otherwise be time- 
barred. However, (lUP 33(b) applies to rehearing on errors 
of law, and it clearly makes defendant's motion untimely- 

Despite that fact, we shall explore the grounds. The rea- 
sons given by the Commission for permitting reinstatement 
of the withdrawn claims were two: (1) the First Amended 
Petition withdrew only the prayers for ^plief and left stand- 
ing the factual averments supporting the withdrawn pray- 
ers; (2) the Seventh Claim relating to accounting, which 
was left undisturl>ed in the First Amended Petition, for- 
mally restated and reaffirmed the allegations of fact in the 
other claims in the original petition. Hence, ruled the Com- 
mission, **since plaintiff's proposed reformulated claims 
[in the latest petition] are based on allegations of fact 
which have never been withdrawn, we will grant plaintiff's 
motion of Jul^ 1, to amend the petition/' This despite 
the earlier recognition by the Commission that all non- 
accounting claims First through Sixth, and the Eighth had 
l^een withdrawn, 31 lud CI Comm. 40, 41 (1973). 

At the request of the trial judge for clarification, the 
parties have filed supplemental briefs as to Part I of De- 
fendant's Motion to Dismiss, in which the circumstances of 
the withdrawal and later reinstatement of the non-account- 
ing claims are explored and authorities are cited to support 
competing views as to the validity of the Commission's au- 
thorization for the reinstatement of the witlidrawn claims 
by allowing the filing of the latest petition. 

The following facts are stated by plaintiff: The resigna- 
tion of plaintiff's original counsel (Mr. Littell) on February 
20, 1967, was followed on November 14, 1967, by the filing of 
defendant's motion to require plaintiff to break down the 
original petition into separate petitions so as to provide 
greater specificity in describing the claims or, in the alter- 
native, to dismiss the petition. At that time plaintiff had no 
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connsol and did not have new counsel to succeed Mr. Littell 
until on or about November 21, 1968, when Harold Mott, 
Ksquire, was engaged under contract as plaintiff's counsel. 
In the meantime defendant filed on March 11, 19^, a motion 
to dismiss for failure to prosecute which, at the instance of 
Mr. Mott^ was denied by Conmiission order of December 23, 
1968. Mr. Mott sought . i extension of time to respond to 
defendant's motion of November 14, 1967, and was on De- 
cember 23, 1968, given until Septenil>er 30, 1969, to file an 
amended petition, which was the request made by him in 
his opposition to defendant'^ motion to dismiss for want of 
prosecution. 

For reasons which are not entirely clear, but allegedly 
rehitpd to Mott s inability to obtain access to Mr. Lit- 
tell's records, plus the pressure of time and dearth of re- 
sources, instead of making the claims of the original peti- 
tion more specific by dividing them into separate petitions 
as defendant had requested, or in some other fashion, Mr. 
Mott on October 1, 1969, filed a First Amended Petition 
which withdrew the prayers for relief in all non-accounting 
claim.s First through Sixth, and the Eighth, in the original 
petition. With this the defendant f^JIowed its motion of 
November 14, 1967, to lapse without action, as though moot, 
wliich indeed it seemed to be at that juncture. 

Neither the reason nor authorization for Mr, Mott^s ac- 
tion in withdrawing all non-accounting claims is explained 
in the record. Speculatively, in part it may have been due 
to Mn Mott\s realisation that the major demands for relief 
in docket 69 duplicated demands in docket 229. (Docket 229 
has been retained by the Indian Claims Commission and is 
in the concluding phases of determination.) According to 
the (Commission (35 Tnd. CI. Comm. 307 (1975)), the record 
does not indicate whether Mr, Mott had met the require-^ 
ment of his attorney contract with the tribe that any adjust- 
ment of its claim by counsel (such as voluntary withdrawal 
of previously pleaded claims) would be subject to tribal 
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approval The defendant had full notice of Mr. Moil's 
contract with the tribe, and thus is charged with knowledge 
of the extent or absence of his authority thereunder to with- 
<iraw claims without tribal approval. From this the plain- 
tiff contends that defendant is estopped from relying on 
the acts of an agent (Mr. Mott) in withdrawing claims 
without tribal approval when it (the defendant) knew^ that 
the acts were beyond the scope of Mr, Motl s agency powers, 
if in fact they were. 

Tlie defendant contends that the Commission erroneously 
permitted the reassertion of the withdrawn claims by th? 
plaintiff filing a Second Amended Petition long after the 
claims had been barred by the statute of limitations expir- 
ing August 13, 1951, per 25 U.S.C. § 70k. In its Supplemen- 
tal Response the plaintiff relies on the recognized policy of 
lil)eraUty in permitting amendments to petitions und^r the 
Indians Claims Commission Act, citing United States v. 
Loiver Siotix Indian Communitjf in Minn., 207 Ct, CI. 492, 
519 F. 2d 1378 (1975). There the court upheld the Commis- 
sion in allowing an amendment adding to a petition claims 
for the taking of land to a claim for a general accounting, 
even after a stipulation of settlement as to all claims except 
the accounting claim had been entered into. The court^s 
action wan based upon GHP 13(c) which, consistent with 
the statute, **requires the test of notice if circinn vent ion of 
a time limitation is to l>e permitted on tlie theory of rela- 
tion back. In fact ,the rule defines that notice, permitting 
'relation ba^k', h present only if the amendment aro^e out 
of the same ^conduct, transaction, or occurrence' as pre- 
sentud in the original pleadings/* Id., at 503, The court felt 
that the original petition provided the requisite notice of 
tlie enlarged claim. See also Snoqualmie Tribe of Indians v. 
Unitf:d States, 178 Ct CL 570, 372 P.,2d 951 (1967), United 
States V. Northern Paitite Nation, 183 Ct. CI. 321, 393 2d 
786 (1968), and United States v. Northern Paiute Nation, 
2t)3 VU CI 468, 490 P. 2d 954 (1974). In the Snoqualmie 
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case the court held that the term "presented" in the limita- 
tion statute, 25 U.S.C. § 70k, "should be read liberally to 
permit an amended pleading to relate liaek where there is 
sufficient notice." In the two Northern Paiute cases the 
court allowed second and tliird amendments to the petition 
to add additional land to the claim arei and to demand 
com{)ensation for the removal of resources.' If on the prin- 
cipal of relation \mck n new party and a new cause of action 
can he introduced in a case by amendment after expiration 
of the statutory period for^the filing of claims, as in the 
Snoqualmie and Paiute cases, *here is less reason to deny 
the revival of original claims that were previously dismissed 
under the circumstances described in the present case. This 
is particularly true where, as here, certain of the realleged 
claims may be intimately related to the subject matter of 
extant claims for accounting still in process, and to some 
extent to the claims in docket 229 pending before the Com- 
mission, thus providing the requisite notice to meet the re- 
lation hack principal in ORP 13(c). No real disadvantage 
to the defendant can he seen in permitting the amendments 
to survive for the reasons assigned in Part I of the motion. 

Part 1 of the defendant's motion for dismissal is denied 
on the merits, and not merely because it is untihiely. 
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57a 

lipORK THK INUIAN I'lJMMS COMMISSION 

No. 09 

Thk Nava^io Trihk ok Iniha^% PetUioner 
TiiK UNiTKD Statks or Amioiiua, DefendafU 

yo The llouorahle Commi.ssiomrs 
Of if'/w indian ClaiiAs ('ammmsum: 

Tiio |M*littcm is amended by th>i(>ting par^niphs 10, 1% 
19, 'J3, 2r>«nd 29, thereby witlidrawing Irom eoatideA' 
tion heroin tiio first, stwond, third, fourtli, fifth, tixth asd 

eighth cisiim.s. 

|{e8|HH!t fully snliinittiHi, 

/»/ ilAROIJ) Vti MOTT 

. ' ilnrold K. Mott 

Fir«t National liank Bldg.— Bast 

Hintu m 

^ ' 5301 Contral Avenue, NJl 

Aiiiiiqiiurquo, New Mcxko 87108 

Claims AUome^f 
Navajo Tribe of Indimt 
AltortH'jf of Hecord 
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Ik Hrports\ Within t vvolvi* ( 12) months of the tiattt of this 
crontmet, thi» A rnuiM.v slmll tnrnisli a written n'|K)rt to the 
Thihk ami Skcuktauv ujmmi th<* HtattiH i>f tiw eiaiinB, setting 
forth the anjount ami naturi*%of mch ehiini, tJiu iasuas of 
fact ami law involviHl, an aj«st'i^snH*nt of the work completed 
anil rcnmining to hv done, an estimate oMhe time that will 
be riHiuirtnl to siH^ute final jtalgment or other appropriate 
ilispositiniu and a program for its proHeeiiliqn. Such report 
^liat! he supplenienttHl eaeh ^lix montlm ihroughout the 
terni of this eontraet. 

a, Comprunustus and Siitlnnents, Any coinpromiso, set- 
tlement or otht*r atljustment of the elaims shall he suhject 
to tlu» approval of the I^hibk and the SKtumTAEV. 

7. .\ssif/nnh'H(s, No a^Higoniont of tlie obligations of this 
i'ontraet, in whtjle or in part, ami no ansignment or encmn- 
br^aoiv of any inlri«*st in the eonijM»nHation to )h* paid herein 
shiiil \>v uu\i\v \\ \\hont ihv eons4»nt, previously obtainetl, of 
thi' TutHi, and ihv Shi iii i*Au\ ; any Hueh asHignnirnt or on- 
ru!nbranc*<- in violation of thr provisiooii of this jmragraph, 
shall operatr t4> tiTminafc' this enntrael. In the event of sueh 
ffrniination, no pi rson having any inti»reHt in this contract 
or in tlie eunipensaiituw provided lH»r4Mnuh»r Khali hi\ entitled 
to any e()iup«*nsi^i|iuti \vha!Koi»vor for m^rvices rendered sul)- 
MqiH^nt io ihv dalr teriuinatiun. 




1 



11^ 



> 



?' Augusit 22, 1068 

♦ * 

Msaoruuittm io Conh ael TQm foi Ntv«|o CtMi in Do^m^ 
Nmabcndi 6S, »9. 23% 353 

From : Doiialii Hydv 

Mr. iiurold K Mott^ Geueral Cuiiuscl for ihel|avaio' Tribe 
of hidiansif waii elueied Ciaims Aiiuriiuy for ilie Navajo 
Ti:ilH! by the Navajo Trilml Couiutil tm April 25^ llMiB and a 
contract of eiuplaymeut between Mr. Mott as sueh claims 
attorney ^nd thu Navajo TrllK^ wan exeetited by the parties 
on June 0, 1908. This contract of employment, howtveri wasQ^ 
4lisupprov('dJiy t}id|l><'^|>artm('nt of t\w Intemir. Art Assitet- 
auf %acetaifV o^f^thc InU^rior advised Mr.^M(^t and the 
Tftl>^/^iy li»tter^ of certain amuhdinents Unit Mt^ Mott ifnd 
tilt* TriiK* eouid imke that would mak<^ the contract ac<^pt- 
able to the Deparliiient, m Mr. LovmU of liie liureau of 
Indian Affairs advistnl the (*oiuHiisMion1oday (by tele-^ 
phom*). Alr/Lovell thought it might l>u a matter of a few 
weeks befort! the contract will l)e eventually approved (after 
approprintc anionduuniti^ are made in it). 



ERIC 



117 



A^ENDIX B 

IN TiiK uxm^j STATK8 t-ouirr OK rj^lMS 

This Navajo Tbiws ok Inuians 
. x ; V. 

Thk Unit>;d ^TATKS 

Before Pbibdmas. Chief J\»l(je,, Cowen, Smihr Judge, 
and Smith, ^udyu. 

%• 

Tho plaintifT lias filed a iiiotioa for cjarificatioa of our 
opiniun of .Jiini' 13, 1!)7!), in which wo (lismitised claims 1 
through G and chiiin vS. In ko. doing, we stated that "ThiT 
tUsiiiiissal is without prejudice to tlie plaintiffg assertion 
of any of theso clniuis in othi»r dm^kets involving the plain- 
tifT if those ehiinis in fact hro present in those doekets." 
( {''rtotnoto 1 ). inuintifT now assorts that in tliis footnotd'we 
eonteiijphitt a thf j>ossihility that the dismissed claims still 
iiiiKht U- a.s.stiUil a« |)nrt of dniin 7 in docket 'No. m, a 
K««iM'rnl ju'coimtin^' clnini t^mt has lieen conRolidated with 
tht! mtnunting t-luims in dm'kid Nos, 15)!) and 253, and 
which lhi'ri'for«' was not Ixiforo us. 

PlaintiiT i.s inistakon. Footnote 1 was intended to make 
c-ft-ar tliat tjt'h|>itf Iht- disiiiissjil of chiinis 1 through 6 and 
{•laijn 8, tiiose elainis epuld Ik? asserted in the othoE.pending 
thwIvi tK (Nos. 2iH) and 35.'!) if in fact tltey "are pr«sent 
in those thH-kcts," The detennination whetlior the dismissed 
elainis ore so present is a matter for the trial Judge. Ob- 
viously, wp would nqj have disn)bs64 claims 1 through 6 and 
claim 8 in ilocket No. t^) if we had contemplat'nl that all at 
those claims eould be fully pressed under claim 7 in that 
docket. To the contrary, we held that plaintifTa previooi 
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THE IJTDIA!! CUIKS COMMISSIC^ 



THE JICARILLA APACHE miSE'CF 
THE JICAftlLU APACHE XITOAN 
a£S£R?At[OH^ NEW KSHO}, 

THE :JNITm STATES OF AHSlia, 
E«spcsdtnt* . 

THE PUEBLO OF SAN ILDETONSC 
£T KL^,^ 

THS UNITED STATES OF AMSHOA^ 

THE PUEBLO OF SANK) DCKTNGC, 
P«tition#r, 

THS UNITED STATES OF AKSRXCU^ 

THE Pf SBU? OF SANTA CLAHA, 

P»Ution«r^ 

r# 

THE UNITED STATES OF AMEatCA, 



Doak«t Hq« 22A 



Docket Ko« 1% 



Docket No. 355 
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THE PTOHU) OF UOS, 

Ptttltlonfr, 

THE OKITH} STATES OF AKEaiC&« 
0ttftnd*nt« 



Docktt So. 3S7 



THE PUSLO OF NAHSS, 



) 



THE UNITED STATES OF AMSUCA, ) 



Docket Bto, 3S8 



mTION TO VACATE STIF^UTIONS 

— ^tsp HArk. — 

Comes now the defendant, bry it* Aafijtaj^t Attome7 General^ 
and moves this Comndislon for to order Tacating and striking from' 
%hm rftccrd in the abcv«-«ntltXed cases, the stiptilations filed by 
ths petitioner ia Docket 22A on Ho? 19$9» ^« sacUon is 
0ude on the f;>lloving grotindst 

U Said stipiilations diminish the aborigiasl claim of the 
Jicarilla Apaches as set forth in th» «jn«nded petition on file in 
Docket No. 22A. 

2. The petitioner in Docket No. 22h has presented evidence, 
by ejqpert tcstiinony, which purports to jshow the exclusiTt use and 
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occttpancgr by the Jicarllla ^che9 of th« ar«aa «4id stipu- 

lAtiof^a now puipcrt to rtUaqolsh to othtr Indiin cl*iaiAt3» 



claim «lleg« and purport^cUjr prov^ by th« Jicarlll* Apachw, 
cannot b« adjujted wtths^t th« <»RS«nt of th« Coroisaioiiar *of 
Indian Affairs and th« JlcarUla Apach« Tribal Council. 

That tha petitiotiQri during th« first hearing In this ca««, 
speclficallor stated that it claimed the Ar«as which it now »e«k» to 
ratlinqaisyf (TV. 560)* 



1, Ihat by his contract with the Jlc4riUa Apache Trib« of th« 
Jicarilla Apache Indian Seserratlon, New Mexico, the attorney for 
said tribe 13 prohibitad from making any adjustment of any dai^n 
pending; on behalf of the tribn without the approval of the Commissioner 
of Indian Affairs. 

2, Th^t it appears that the stlpulaUone filed on May hp 1959 
with the Ccninission are an attempt to raake an adjustment of the claim 
of tha Jicanlla Apache tribe without the approval of the Comissloner 
of Indian Affairs. 

3, That such sn attes^t on the part of the attorney for the 
Jicarilla Apacho Trlb^ is an act outside the scope of his en^lcymant 
a3 roor» r^lly appears from his contract of employment on file with 
the Ccwmiasion* 



3. Ih« Slid stipulations, b«ing an att^apt to adjust a 



In wupport of this motion defendant status: 
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U. That n'^^nher this ''kjrBnl^sion nor any ccnrt has the pow«r 
to ^nler^e tr.e scooe of the attorney's en^Ioyment vlthoat the 
ccnsent of ttia Jic^irilla Apach* THba and the Comnds sioner Indian 
Affairs. 

5. Th^it the stlpulAtions filed on May purport to do 

9or.t5thin^ wrach the Jluarilla Apache attorney is ejj^fenaly, by his 
contract, prohibited frca doing without the consent of the 
JoTOi^'J^icncr cf Indi \n Affairs and the Jlcarilla Apache Tribe, 

0. Th.it tn** ccnsQnt gf the Connissioner of Indian Affairs and 
nhe Jijarxlla Apache rribe not having b«en given^ the said stipu^ 
laticn^ are a nuillty ^nd shoxild be expunged from the record in the5« 
ca5es . 

?. 7>-.t thr letter of the attorney for the petitioner in 
r.ocket, :ro. 2Z\, t;- -nJmitting the s^id stipulations, states th-it 
B^d stipulatirn:^ «re baf?ed on tho best eridence available to the 
respec^.ive cl.iirn.mts, including th^* Jlcarilla Apache Tribe. 

3. Th.-t heretofore and during the week of Hece'-tber 1^ I95v, a 
t:.irti3a heai-ir^, w.^i.^ hc>ld cn the Jlcarilla Apache claim and at such 
ne^r^n?? tr.e crjsr offered the testi^^ony of tvo expert witnesses, 

najtciy 1;:. rt ]. ihonas, Hlatorian^ ano Zv^ ?T^nk C, Hibben. 

n U;ro po 1 c 4-; i 5 1 ^ 

?. Tlj.^t both Dr--^. Thomas and Hibben testified that tho^ 
Jicarilli.% cc:M\)iQd -^d s^fLlusively used the .ireas which the a^id 
stipulations 10W -'tenpt to relinquish to the claimants in Dockets 
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No«. 3?U, 35?, 356, 357 and 353. 

1C» That the attcm«r for the petitioner in Docket Ho* 22A 
is repudiating th« teatiaony of his own as^erta glTon at th« 
h««rins3 of December I-S, 1958 when he states that # ♦ the 
be3t Qvldonce avaUahie 3how3 that his own e^erta* 

tfistijnon^ is not to be relied upon. 

11. Th^t the action of the attorney for the petitioner in 
Docket No. 22A, in repudiating the testimor^y of his own experts, 
should cortainl^ be carefollj considered bj the Ccwiseion before 
allowing stipulations, which in essence repudiate such testimony, 
to remain in the record of these eases « 

/iHi-HEFCRS, defendant reqnests: 

1. That th« CoBSTdssion enter ssn order directing the stipulations 
filed by the petitioner in Docket No, 22X on May 1959 be expunged 
and stricken frcm the record in these casee, 

2p That pursuant to Section 22(a) of the Comnission* s Rules of 
Procedure, an oral hearing be held hereon* 



Respectfully sufccdtted. 



PEHRT mRTOH 
Assistant Attorney GesieraX 



rtfilli^un H. Londin 
Attorney 
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I hmnhr certify that on th« day of May, 1959 

onm iX) copy of the aboT9 And forsgoing motion vaui sailed to 
•ach of th« attorneys of record in the abora-captioned ca3#« 
aa foUovas 



Dockat Ho* 2aA 



Gtjy Martin, Eaquira 
§10 - 17th Strt«t, 
Washington 6| D» C« 



Dockata Koa. 351i, 
355, 356, 357 and 

3>a 



Darwin P, Ja.ngsl^, Jr., Esq, 

230 Park Avanua 

Haw lork 17, Naw lork 



^liiara" H. Londin 
Attorni^r 
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8ock«t Io« 22*4 



Coiing (m for coxLfei4«rmtl«a tL« St%<ilatlc>n b«tvMii th« AttorxuQrs 

en Hot l^^^f y^ch. StlpolAtien ho b««B *p p gp T» d ^ tte Ccsvl^ftl^iatr 
of Xodlma kttMM^ At shfOim by ltftt«r d&M Jul^ 10^ 1959$ ft(ldr«ffft«d to 
KjLTtiit Asd dirt. Alters^ At Lw^ (eossT of viiidx li filitd vit^ thi« 

XT IS OOGOD ilD IHlBE^n!) tliat $t%i2ati«G b« fU«d o 

A pftrt of th« record is th« «bof« e«ui«c aad thtt mb« b« »o4 it 1a 
h«r«i7 la all t^vtfi^c mlltimd Aaa c^prersdc 

SAtAd »t WaAlifagtoa, 5. C*, ttoS< Tint day of ^o2^, 1?S9. 



^iOoiAtA CdDMAicaAr 
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Uzm of a06»35» tf. 
(b) that th« Mvtlssrs sstf mgUam ^ooi^UriM ef tUs Ijod ^aim «M«rt«4 
Uitt fuabXo b« 4ftClxs«d la rtlmit ptrt m fbllovsi 

IVw s polat rw i^ZQ^ Xe^30» W »wthwtftrly to « 
thtflc« i»rth««rt«r37 to « pelxsi s«ur 15^8»33» 10^* V, 
It i« fUrtW itlpiOftt^d ftfid tliftt tT!« Jia«rllXa Ap«eh« Mb« 

of Jic<2in« Ap«c2t« &diftB Bmrtttticft ai^2«l«< MTm l^toc 
Imaiftttl^ iottth of th« lifl* d«fila«i wd«r (ft) lJKs«dUt^ B«m iivs 
vMt eX th« liM d«llMl t8id«r (b) Mtf thftt NiKL0 Sisto Steisfo 
dltelftim AJXT Mtm l^fiXit vertSi of tti* tedaod 11m itBl«r C<) od Mth 
•ad Mst of th* llat d«£laiid (b) or ^ «th«p si*««« dill '^ l i tlft H 

miUctiery 1a :bdt»t So. 04 it 1* iVtH«r a^^^ that eo^«« or thin 
^UpQlstion iiuCl b# mod la Obck«t« Sso. m isid JSS, ump0C%ir^» 



Attcrai^ far ^ttdLtlonor la Deeks^t So, 355 
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*i BkrM of ZKlu Affairs 



Attomars at Lm ^ 
VMliinfton ^1 C. 

ThiP ranpeod a to ytuxr lattvra of Jtmo J and 23, emv 
candinfr the «d ns9t««t of ^ai;»9 of tbo JleartUa Apad^ Tri'bo 
imolTi^ in Qodti^ ??«A ^afdri t!^ SadSLn Cla2i|S CoaailaJioii. 

y^m" lifttar of Jqm 3, atat^ that thi^ ara<a 
claSj«od tha TteartUaa eovws i^rdsdrjit^ (|f6^aap»C0Q acMa of 
\mni and that eartatn othar tri^«t in thalr pot$tl^a fitlad t>«fora 
tha Cbrr49al09 ^lafed that oart4dxs por^oro of ^h99m landa mm 
ri ihtf^sllr th^fra otthw bf neteaifta ^tao and oceopaoer or br** 
Ytrtoo of titto fmtad bf tnatjp* Smwml of tivoaa orarlapf^l&ir 
el«tiia idll t^ai^a to ba doctdod br tha Cavitaatam on tlio ^laia of 
artdaoea raf^ttad baftrt ft* Too atAta* ^t flTo 

ralatiTal7 mil tracta of land idtMo ^o larr^ turrttorf hMtm 
tmm elat*^ ^ nrlooa Ptti^Ioa# Tfm traeta art indleatad oo a 
flap nMch anelo'fd idtli yottr lattdr. Ija ?ji*loa hat* fciian 
lolnad aa nartlai in !S»dcat 22^k for tha ptxrpoaa of GOn«l£^arlRg> 
tliaao owlappiaf clsiRa# 

Tour lattor of Jimo } alao adfia^d that tha attomajra 
for both tha Jieartlla Apacho THba and th^ P>i^loa havo X^illj 
Aniiiartd all tha facta j^rt^nffig to th^aa orn^lapping araaa asd 
that TOQ haum mutMlly raadnod eaartjdi! eoiurluatona i^ch aro i 
• dmm^ to h« in tha bast futiiziiat ^f both fiwpa* Thaao eonelu* 
ftcisa hara b#«n e»bodiad in £lto atl^latf ona batvaan tha Ptirtloa 
az:d tho Jl carina Apaeho ?Hba, «bar«b*^ thu orifli^ claiii of tha 
aaid Apaeho Trtbo haa baas radafiiNid to that eartain mail tfieaa 
ara ralMemi to tha ^^loa, Cboiaa of tho atlpfolatlona aerefv 
fwstad jmr lattar» Tbo atipJlatliaia ^ra ftlad irtth tha Ii^an 
ClalBa Ccrwrlsslnn, hot tha Qpmrmmt fw*»d Ttcat#i 
atipalaticna on tha thaoiT that th« attomofa Ibr tha «HearilXa 
^ Apachaa ar^ rroWMtad by* thair attoiwf contract fvm ssaklnc 

asgr t^rartita» aattlrifct or adJuatMst of §sff claim of tho 




trlb«. Vhm In^mn CiMnm Cecmi^sim rvquefftAd that jou flabnit t!» 
tttpalAtiona Tor th# tppronl. 

Thm oortlcm ef thm attoTRsr cestrset Ifi cpMUcm rM^i 

Mttl«»«nt» or md.1^fft>i^ ef fti^ eliiTn ^OTdii^ en bet^lf ef 
Ui« Tribe, or that ^ bretigtit npSirr thi t oontrsctf nor ^ 
shall the Attomer i<ree to m terrdsie^eR of Uff cldae ' 
procrMIr** at in l-^^r-^-Hat^ stage id^thont the arprorel' of 
the (ijwfdsarlcaier ef Ijxtian lfAlr3#« 

In ccBcltidiBf ycmr letter ef Jure 3^ stated ytnir belief 
that it In t*»e b#»st lntcr««t of the Jlcarflla «pache Tilbe to 
execQte thu stifmlatloni so that jm ngf #ribliiff to pxt>ce«d wlti 
the case \*lth«2t'this tlcinant of conflict iihl A otlmnlse najr <fel^ 
the proceedings for SOTurml y^are. 

^ Tn ?wr Ifftte* of .fime 2^ ard at a cwif^nwnce of the, tmstm 

4at« In thit ofilei^ of th© Dfifutr Solicitor for this I^artaieot, jna 
iTidtcated the mib5tantlt» rieeens vhy ham eocrlnded that the 
V5uncJarlM ot th« Jicartllaa* clal'is shCttlrl rwieflKail in 
aceorlancff id*h the jitlpulatlmii* Basicallr. th^^m are that rtsearcb 
rmdm ai^er rlllnjr the rttltlon in Do^et 'ttarloaiid that the 
Jlearllla« ham ro «r!i«nc« vhlch -can reason^bl^ he effected to 
pr*irail crtmr ♦h** nri^^ncm of ^se ard occ tfpaiT c y vhieh the Pueblos 
can show Tor th« relatively 9t^$ll areaa vhlrh thrr claln within the 
aptsr^rfjnatftlr ^ 6,^.^ a€rr»o rtal-sed '.'t ♦.h« Jlrarlllps. The 
ttsaorlate «ttotTK*v r^f •he ittortte;r er^loy^ br th*i ^leblee in a 
l«ttar,:datmi June ?3.has stibjitwntiated jmr Itiff^rnttlcn 4i5 
rsgture of ♦h^ prld^itf^e nf warn and occmw^^-r >^1ch the ^ehloe hrre# 

TrTsr litter of *Ture ?3 »#a^ ac^*?m^M ^« a *^at*fnent 
signed b-^ ih'^*'!f vmrsons clalMrfr to pcnstltvte a inii,<«rft:r of the 
^tacuti'sre Ce^ttee of the Jleartlli Atsachn M^e. The atatem«nt 
l.f to th^ -»ff<^et *b»t the jrfj^ere ham ^fiJfct^^•^'*<• the utirwln^nn 
vith.ytni nnl «rr satl??fled that the^ are in the >^5t Internet of 
tho tnv*f. ;>,#^ nm^s aypro w the eT«lriit.lon »nd fillnrf o:* the 
stipilatlcnj* in I^ksckrt Too stete tn jour letter thet * 

for^yil rrenluticn »?T)Tr7Ttnij the stinxlat! nti5 on th*^ part of the 
tribe itai^r »fill M fcwaHed in the m^^t futurf^. 

On the basia ef the forefceiisjf infomitien* ne hare no 
oblectloB to the -odiflcatloa of the Jlcarillaa' clali* in Docket 
aa provided In the stlpolatlosa iQcIe«ed with ymr letter ef imm J# 



i/ TboMaa H. Raid 
Aaal stent Coreiiaaloiieif ^ 
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Dackst No, 354 
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TH2 ?U23t:0 CF TAGS. ' 

TH£ unit::d stat£s of AM^aiCA, 

i 

THi: U«\IX£X? STATES OF AMSIICA. 



Docktfl No* 357 



Socket Na« 358 
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gEspoNss OF pgrrnoNSRs, the jicarili-a 
aPmCh^: Tax3£. tc dzf£NDu»nt3 mcticn to 

VACATS 3TIPULA TICKS* 



PfitiUoo«r, th« iicArilU A|iAChe 7rib«, U« atforGfyt 
mav«(i thi« uommirtifaa lor or4«r d«iiyiag in lull D^fcnl^sts motion 
to v«c«tfi ftlipaUtioM IU«^ M^y 4, 1959* 

i. Co«vf«r«iic«s wilh aUorMyt lor lh« Pu«bla trib€c iftdicaud 

u«# A&d occupancy ol lh« l^ods lo ^thich lh« sUpolaUo&t involv«4 hpr« 
r«Uttf* It ahouXil b# Qou4 thAt lb« Pu#bloi ««r« aa AgrUiUlunj irib* 
A» contx4tt«4 with lh« JicarilUia, who ««r« bunUrs^ 4^ An «)Ucl 4s|«r« 
misA(ioa di tbdir r0«p€cliv« boua44iri«t om buodrttf^iArs Uler it not 
po««ibU» For tbii xmmmon lb« «aq^rl Uitimofty ots b^balf ojjthm Jlc«rilU« 
ik Dock«l No* 2ZA^ A« to tbftstt pArticofAr ^odi In qtf*«ti0o« n«c«««arily 
d«Ua«Ate4 ihm boaiHUri«* «»itb A bro4d brtttfh 4od with Ais aclcnovirUd|»4 
Uck oi prtctiioa* 

2* Th« MipuUtioM qo«»liOA ftHttcl ImmM ibAn 1% oi the t *\\ 
«rM of ih« JlcAf iiu'^ cUim in Ooekoi No« ZZA^ Thim U ia no 
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A pr /jmi^c f*.;t£UmiJnt :sr .^djuufrient tht c ii:r first. bttc^ui« 

G-aal sr ^aj«stp!«iit b«f * f«IU«m«nt th% basic cL&Inu Iiid<«d« 

II urns th« tb^^ugbt :i{ Itm p^rtids tlut tha «ti|ittLtti3a» would faciliuta 
dlspoiiti^u ths proc««difis» ^iwi that thsy ^oul4 b« aftsislasic* to 

CamaniitiMa ia its uidmats ressliition Ihs b^sic i «a«s iavolvsii 
io this cli tm, 

3. Ths Cavsroicsnt's ^rgum^nl vi^oald U id a conclusioa * 
tftai fh« C^mmisii^aer ladiaa Af/^Urt wauid bs r«<|uir«d to 4pprov« 
lh« Trib#*s corojiUict, Aaj irosndznams, ^sy siipixUtlans rudd in op^n 

rr4p{ht re*uU U3 thtf iDi* ^ c :>JSip<£as^ti f jr 3 m*U portions si territory. 
Such i&s*r;.rec itioa ii incon«iston( *ltb atJ(r&«y'f duty t:? hi« cU«iit. 

4. rssj^^ctiulty «ubtrit thjtt the Zjafand^int's ."notiDa ta ttjrik« 
sh« jitlpuUtiurta ic friyf^loui «od tliouid svifiur.arily d#al«d. 



Guy V*rttri 

Att4rr9y is^r PstUloasrs 



ERIC 
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CiTlTIFICAT:: or S^V!C£ 

I hereby c^rtif/ thAi ibm 2fiib day ^ M^y, 1959 
copy c< tho Abov« •ad f:iro3oicg RvSgjooii* to Delaadaati 
MotUfi JtfUvwred by h^ad ta WtUUm Luadia. C«smrtm*at 
ji Juslic«, AitajfMy fjr Cef^ndAol, Aad t;> Ei^r^^iG P. KiogaUy. 
Jr. £iq,. !\icSi^rd llcbkller. Attorney R#card ia D ack«l 
No». 334, 3§S. 356. iS7 Aad 
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^hkh tfifutfft r«t»H by cktef^tkm thoukS bf 
f^nx dtff^ly to UiaS. u to which tiii»ci thf 
p«nH4 f>KQu{4 br direcird or permitted V9 
fill* mf^iitim for ftumm%r> judin^cnt, *h*ch 
h%M€% thotfid be d^riTicd by furtKcr U\ing$ 
0r »»bmf&»)Oiis by plaintiff of dtfrndant 
ftTvd. if motion to dTtmiu or for wmmiry 
judgment i% »Ho»'td to be ft)f4. wHrther 
in»1 judge or roort *ho4ild iritially 6t%i6t 
iHal ff:«j<rttiivt motion Indian Claimi 
Umi^ y^fon An, § 5 tt 26 l» S C A 

§ *0 tt K*<| 



Thr NAVAJO THIBE OF INDIANS 

Thr IJMTEtl STATES. 

Kot 6». m and SSI ' 
t 

f f ftrd Suie» 0*ofi o( Oitmt, 



^<,.r T-i'^'.-o'i Aft rt*;*cl U» »cvmif: ng 

V i w. fjf ^nif judge*? fjlmi^ The Ccuri 
of ri^ m*. r)»^4». J.. h*ld that CI) triif 
r<^urt (»fo|«eHy drt^kd that rerum claims 
«ho**M diwntwd •» barred by timttat'cn* 
and fffojierly rvted that dirfrtji^ed cltimi 
rould m)i ijc utftcrted af part of general 
trcountinu f}»'m, {2) tnat jydg«** pwitioft 
vn nj'pUcjitKjn pf fMueiarv rtlationshtp to 
»c<^ -^r'ing c!«inv* nas pfO|<r» tru**. ''c- 
UtiO^^^ .p t<t*c<.n Govtrr.^ifft *nd Na.i"* 

*ff. «nt for lU r^.»n<«girncnt Cff tribe** ! 
t<T, .ff j«!,fig iifrr^unhnp^ fur ^ ff^'ttd^ of 
^ak? pf f:r» d^m^ged timUr. «} .tr l«C 
cojI^ j..r'jH,fiy r<ct>\cf ifrjfD|«cf tfcat> ex- 
l<nd liifcA, trj;%1 acUd w^thtn hts 

rfi*cr<tKtn in tun*truing nriajn ♦utie^Ctf*' 
lion riNjut'^t f(#r affounving. (6) rvm*nd 
»*a» rr^uircd for ^nskfvfatvon of r!k m 
*k fih rtfp^ct to tfmm^ nX*f oMigitjon to 
m»kr trih»| fyndf pmd^tive ctiH^r by de- 
fxmiting th« m in inUfCtt-tH«nng accnyni or 
bv inventing \Sim frftilfuny. Covirn* 
^rncntV obhg.itmn under Trcity to pro- 
vide fwlufation for Naviijft* l^tcd for no 
mctri: th«n icn >c«r«; Jind (S) other i^^e* 
f« qufpx'd r<^ron«td< r?itkm, 
P^n-^ndod 



I. Vmiti St'tcii c^tOi 

In Indlao Jiorounting C4*oi» onrr plain* 
tiff hi* filed cvfi'iflton* to nrtnunting. tf;al 
} udgt thiHild not imtfu* nirn fly aHo^^ dr * 
fondant to ffU' nifttiORi di*mii* or to 
sinkr. ur fur mwFi; ^j^-ctfif *.UU mvM, raih. 
rr, tnal judge 9h<>yld dicidc m t«rh m- 
atjinri. jvrha^** iflof j>fCUal fonftrrnce. 



2. Umtrd Statet^ A^tOS 

Oi;«ftivt m Ind iin accounting daimi 
litigation ihould alutyi be to oonct udt liti* 
gat»on as speedily and s'tmp*y as fcaslbl€« 
witHoyt needloss or burdensome at-'^ps or 
c* *npttt&ikjnt Indian Oaimt Comfnlatton 
Aet. § 1 ^ . 25 L* SCJ^ f 10 et *ci). 

1 Tnited f^tatea «»»iaS 

Thin- man be an end to tKt ftKng of 
C'xrc^»'H m t/* rxi?ttng ar^ojn*. rg rwpofu tn 
Ifd.iin nrrouniing CA.<r*. thuf, «gpp!emen' 
14? ^tcipii'^ni ftied ^lofort judge- muat be 
thf !a«t Irdmn Cl^.t^* Crr^. mission Act, 
t 1 et M^. 26 rSCA € 70 et fte<i 

I t mted SUtea oe»{OS 

In hti^'atror. untler Indiar. Claims Com- 
niri^Ion Act rtliting tO aceouniing claims of 
N&va^ tribe, trial jodgc pro|»€fb' dismisaed 
c< rtain cUimi and ruled that thty could not 
be ai^ned aa part of another general 
arrountin^^ e1aim,« Indian Claims Commia- 

Act, f ! et ae^ , 25 U S-C A. § aeq. 

E^lMcnce vel non ^f ^ iiducUfy lela- 
tipnahip ran be Inferred from nature of 
iran>aruoo or aciiv;iy. 

€ Indians c^i 

Where federal Covi-rnmeni taVea on or 
h«* control or ^upert iaion over Indian trit>al 
monies or properttet^ fi<iuciaf> relationship 
normal!) exisu *»tth fe$|»i<t to monicf 
Of properties ynleu Con^ea* ht% provided 
oihi-rwiie. even thoogh nothing fa aa»d ea- 
prr*«J> in authorlring or underlying atatyte 
Of other fundamcnu! dtrunwnt «t>oo! tryat 
fynd Of t/uM Of fid«fiar> runi}ecti«o< 
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% I'fiste^ sut^ 

hpp\KMkm of fidud*f>' re^«ttoftihfp 
%M pro^r v^nih ret poet to *eco«nttnf 
rtii m* of N«% tjo tfibr ufuier Indtm Clftimt 
t'<)*rifrii»»ion Act. indisn D»tmi Ccmmb- 
tipR Acl.|1ctK^ .2SU.SC A ItOrttfQ. 

mini and Na^ljo tribe crvilcd duty* en 
Ct'^trrtm^nri part, to »f£<Hinl for iU man- 
•I'l'mrnt of Intie* timticf» including tn 
•c*"«untmg for procwdl ^ itWfi 5f flPC- 
damaged tim!>er Act M«r I. 3T SUL 
)0'.%, Tffitv uith the Nsvsjo !nd:ani» tm, 
trt ii^ ,2, USut 667 

Ctfrilrart lucH ^ Indian trt sties should 
^. rytif>i/#-d U/ t^ftt^mine uhcthrr fwluci- 
duUi** of nr>vt f r.mrf^t ^crc n^l- 

In the of ln*f^n fundi, 

(ii \rnntr-.t u 'jfijt-ct ff* fifljci4r> account- 
tfi^ ^ r.nnpkA f ♦ 4.' .« rdli *^ of ^h^thif i^ort- 

^^■t/ If. 1*^4*1) f^'^'l* *r.jii ^1*''^ E-^ TTvd 



fl 



If, : 

C . 
for 



Whtrr f'l fvi rntTft^n^. »rttnp ftduct- 
trr ^■'■f.jn fhtf^'t'H r^v;-* nv«^^ to 
tn^ vk^ft) thfv KfuaHv U nf filed 
« "^r.-ni-nt or f 'htr O.irH |-^f'u«. ur hw 
^ffilo fvfKnrf fundi^ .■^pp'opri^U-d for 
t'fii of JndiAfi*- in m«incf pru^ 'H<f<i lOf 
tftat), fiurh :imoyrit.« i^rr pr f'fi< f I v €:%- 
'iH to ;ir,<| m^ . U- rf^nv< n^d l>> an tndi- 
tr.f<, hMHcv<.f, ifiU r-*n rt^tiStr only 

1 !hi V « Nf4 « H ii.nv f»fr*rlA to v» h{Ch 

mtsston Aft. ^ 2. 2:» I S C A ^ "0*. 



12 lnd»4n* ^1 

(Int e Poni^es* h:i* approprjaU'd money 
ftfiecifiraUy for Indian IriU * UncfiU tnliC 
hai iLi^niimatc n^^ht Knon nhK^tht r tny 
of thove apprnpfi^ition* v^crc appHtd to nun^ 
tnt'*' l*^nrf»n4nos m rnnif^s rniion of,»|>' 



II. IndUni ^€ 

To ftcQ%er iRten-f I damtg^ for 
inmtmcnt of Indiairt tru^l fundi. Indi^ 
muft »hcw itAiytory. tnrjit>» or cont;^ 
ftyiSonty c»l{ing for payment of interttt at 

for mvr»tmcnt of tribal fund*. 

I 

riiHetf SutM ^f«S 

In litigation umkr t»di»n Clitmi 
miision Act respect to wcountir^^ 

dtimi of Niv»Jo irib^,' remand 
qyired for confwderatkm of extent of 
Covmimcnt** oWtgatioil Vo make tHbal 
fundi productive either by dcpotitir.g ihtia 
m interest t«^?ig account* or by investing 
ihtsri fruitfully. Indian Ctaimi Commiu*oft 
Act, f I ft so<5 . 2$ u se A I ?0 ft »eq. 

15. IfvdtiMli •^S 

Government* o^!s|:atior under 
trtaty v^ith Su\'%)0 irlbc to j-. vidt cdjc*. 
tion M N'*^4;of 1a*'«.d no fr thsn t^-n 
vt an Afx Ma> 2.V 5 2^ 40 S'-ki sei; 

Act ^iint 24. 1^35. 5Z >t^t K3#. 



atwrniy of « ot»f d. ^^-T pUir * ff D; 

5* -an K nyn*r*ior*, W«%h -^idi, D C.» 
»ilh «>!om Vfc? As*'. Atiy G'.r jA'-it* W 
MiiOfmsn. Wj^thmjncR^ D C. fc-r ccffnd- 
ant M*nin E SchntJ-k. A ^-cn^ld MiU-uf, 
Ct^fg^ R H>de »rd Glen R, Gt^^d^el*, 
Wash^n^n, D C. of counsel 

Chiirle* A Hobhi. \t H^htnp^.f.n. D for 
Thr Thf«- AfU:\U'C TnU-.- of tI^ Fi^rt , 
Bcfihold R«^rviitt4.r, An^joif A 
W^*^h^n^•^OR. D C , h ' the Nt;? P^'fct Tril»c 
of the Svz fVrce H* M'f^^ati'Jn. Jtrry C 
StPitus, W.t«hfr.glf»n. !' C . for tnt Flickfc^t 
and F<.ff Hc'^knip Ta - r^ali* Tf^n. 
mfc L Horn, W4^h •■^non. D . f«»r the 
Sht*shont-R*nr.uck Tf 't-N nf thf r*.r1 Hall 
Ri'At^f Valium. si'Tiici cy^ar WitUn-on. Crt* 
pin 4 Barker, Pj.inc,a L Br f-* n ;ind Rai?in 
A- Ffiidm-in, Wachinp'.ffn D C . of t.-^un^rl . 

\ 

Kfforc KKIKDMAS. Chiff Jud^. and' 
DAVIS and SMITH, ^^djrtnt 
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OH R£^U£STS PDR R'^ ^lEW OP 

TRIAL JUDGED OHNION 
DAVIS, Jm^: 

{ndiM Q^iiM CommiafttM An M Um 

0. 299 BAd SiM tikt UvMfir mt 

0tam c^at ^ M from tW CmkiMhi » 
{^pAembv- S9?i, the ceuri liu ibwfjf 
pMMf^ ^"Hes upon »t^ftnu« Mptctt of 
or an^lStf of iim tlMimm} Tfm pe9»mn\ 
0Pfic^ cooctm Anoihtf very Ui^ chyitk 

tfit Rutrii Uit CRM, m It comtt to us, 

fikid by th« Gc^tf mmeni m 1961. 19S#. 
Bftd 1961 wrth retptct to t}mm ftccounlinf 

ct»imf-m«mfy in dodctt Ka. «. With tJit 
pcrmitfto/^ of t>Hr CommM^. th« Tribe 
filed, tu v«f»t^ly. nunmav^ ^xeepUoni to 
thc*^' r«poru Tht txc«pt>di» now btfort 
u* trt iHc frupptemf ntiry cxctpikm. Tht 
Ccve nmcnl then ftW • motion to ditmru 
mr«l of lho*e iuppl«m«ntAiy c&ccf .ktfU {©f 
Lo ^irike or f^r » more dtftniu ftUt«mtnlX 
lU fai«>fis in 14$ »€f»ariie p*ru of 
fu moticm * Tn«1 Judge BernuJirdt hat 1»- 
bonouily «nd c^refufly tcmtKkre<i mil &»- 
pceu of this motion in an opinion (filed 
Scrumbcr 19, 19Vg) wme 188 p*ge* 

1 .n;*i^^d Tn6e * t'mfff? Si#f^. 2IS Ct CI • - . 
!>^f» F 2<f I«2 (Oct J<i:S^. Ctn «4| L' S 

^ 5Ci 2163. 60 L£d2d (t9T»;. 
r^^£?^ % Unttr^ StMt^, 220 Cl Q. - 
5^* F 2d )3Q tApnl 7fx^ v 

t ^'M Sutr* 220 Ct Cl — . S97 F2d 1367 
{^pni I9?9^ T/^£i# »' ifptttrd Stst^^ 

on - - . F 2d 535 (June I9T9). ee^ 

S .if.»^ 222 0 0 — . €IS r 2d 7€6 fDtc i«79> 

2 p {ft*! |ud£f trli% uv ihti the **.frp<juni 
*nj mruon bfiff\ bfluff him *^$:te^Mi^ 

Jl ti-f tni! ju^iijr » cpifnoft of f^^ptembef 19, 
J97i fni-»* OA ff* tf*) d^-^* not co^ef b nt*mb*^f 

i Thi-.. -%f»nd*fd* <fe Si rollo«*-» "fUJpcso « 

fHwff \ot fwlmj] ^fivJi >Tffp»f*b;v injure {''.r 
^ fhr ^^^ff.^ trvf court Of of ttf 



SS3 

00 nquoit* for 



Mfkidl i» now befoi« ut 
rmM 1^ bock tidti.* 

I ' 

Oi»r tira taiH is to dw tJic ri^4-4o 
ftporM 'Ml tht lts«t wlkidi wt ihottld 
rtvitw si tJiit tioM f iM tiMwt Inttitetilofy 
niUi^t wMdk Art Mi approprifttt ftr 
pTMitt ^9^t« gpnil^ifittoii but s)wo)d 
bt Itit ftr reritvr {to tilt txltsi tbt btuti 
turrivt) ml tbt fiiMl fipudoiiM of tht Tritl 
Divyon's deUnnlBSfiftt In Nmr^-Tr^ 
^pt^ 230 CXO. »t — ,WTJU tt lftfi&- 

(lt79X Uit ooCirl dteiM tHot it wqM 
Aotomttkftily review, it oi right, docbioiift 
of tht Trul Diifi^oii ot dkpQtitivt moliont 
lis trtssftrrtd Inditt rtitt Tht oort^Urf 
of thtt fMling n tKtt loi^rkcutory, proo^ 
durtl ruHR^ of tht tnti judfi^ trt not to 
bt rtviewtd tt of rig^t yul^ ctrtifitd by 
the tntl judge umkr Ruk S3(eK2Ki) Ii^ 
the tbtence of otrtincttfon. vkH prooedunl 
rtiling* »itl not bt revitwtd on tn mterloc- 
yior>* bub unltt$ tht ^rict condjtioni of 
Rytt 53{cX2Xtirtre utrif^d * Tho»e are 
the prov^ftoni for inteflocutorj' revtew 
which govern til noR-tppett cms(A being 
htf>dltd to ihb oeuft by a tnai judge. No 
exceptkm exUu for Indian oues or. more 
specif »ca]iy^ for Indian accounting casta* 

p«rtte$ tn ftntf4l, iHe pokc^- of tht court t» 
lh<i procer«&naft brfore trul jgdgefc not b« 
imtfTv^ed by cppeett te lh# co«ri for pj*<e- 
m*«1 d«erimftjit»eot, »a4 the tcurt wOi OfjU 
«fctth Ump tnfir# or « properly ftrvrrfd it 
p*ci t^fpl. on « Mit^lf o«;»**on onJy. TH 
mrfr f»« that drfrrr^ corwrtton of tn*! 
iwdt*'» Mi}\t$^ error w iNe €o«irt** fevjew of 
the fftat judfe't fm«l tfecit^ort may lead to i 
remand for a ne» tn^k m for the fafctng 
furtMf r^>denct. dr for recotifti4ef«tioit by the 
ifiil ^u«Sf«. or may tiw«e dels> fhe ttltfimit 
<$apo»nKHi of the rite. hiQ not be deemed, by 
)f4elf, fo Mtftfy the stftfdardi or «vbdi%t*ioft 

a. The rule thjt ditpoiUH^ mcKtorif or de<rttH)nf 
tome iiftomjiiic»ft>' lo the cewrt «Jon net eii- 
compatft any t4<b rule that mterlocutory mat* 
f eft (on Of her tubjecit or claims) Hh»ch happen 
tc he jnctMded m {he %^m* pppuon become 
f^.,«-»ab4** ai ol nghi itmpl* bef«u*^ the> *re 
m*vt m J he vtme cpmwis at ^ d vpo%tuve rul- 
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In CHir virw, most of Uic Ui«t 
ruUfip» nom hrtsughi Wfort us fftU into the 

ftion* wl^idl do i^t mtHt p^pmpi of imwcdi- 
cl# rcrvicw umlfr Rub S3<cK2Kti)* <^ tHt 

Wftgvd rvlln^ dflftl wHh »o€h mvIiac ptw- 
dMrml^ noA-dbfiDiiiivt matlort at i%\ tht 
ne«d fiM^ a more dtfmtU tUUmcni of ■ 

ite spedftc lUlutcs bs iVc ^it for &» 
excrptran, {c) fiUf of irrtlevtiit ^ incor- 
r*ci «utuUft ta *n MC«ptio«. {<!) whethtr 

ant, or actions of tht tml judfit or tht 
rouri. h»vt; moolrd et antwcrtd m txc€|y 
lion b> the plaintiff, (e) fc^h^lhtr pUtniiff 
cr defendjinl briUr mect%t to cwUin 
mformatkon or recordt. {f) whcihtf tht 
Co^rrnmcnl jihould hind over or mtkt 
awiULU- to lh« Tribe c«rum record*, docu- 
mrnu, or matt-nalt^ (g) how ftf iht 
Co^ernrmfnt mutl go in «xp!atn»r,g to p\m\n- 
uff tU h»f*dl<ng of Ulb* • fund* or property, 
(h) Mtm\ of deciwoa by tht trial judgt 
up'.it further clanf tcalto by tht patfiit* or 
tfl a b!<rr Slagt ifi the jirnrt t djngt* {i) 
^helh^r ctrtAsn i^^^t« ar* mcrt alfpriprj- 
kUk rt.f^ ikrt'd in hi^r t^r Kp^ralt pfo- 
ctt^i.n^!. fj) dtnsal Iv th<; In*! judge of 
l^^ru ttf the airftndanl'i^ motion to dUmiU 
3f! cfcfpptiun uilhoul pftfjudice to tht 
Gmw rnfT.i'nr* Uu^f fenenal €.f the ^mt 
(k) c'aims by the Govri^mcnl that 
|*Ufn*.fff$ have ^pUi a ?ing!t cause of action, 
r/) f msohdatjon of varloui claim*, and (m) 
ruhf.^ im pUmttfr « motion to rent* inUr* 
rugatoriKi In addition, ^hr drff"ianl com- 
stvim! iUtinw^nl* in the Vr;4| 
ju^^jM-'* i,jHn.on ^ h.ch aft'f-bv iou*'> dx*.# or 
^-nKmir.AT) ohnr. at^r.fj* rather than firm 
h'l'-^ir^n We incltiJf m '.V' c f^^^f of 

.1-. r t .< rff tT . f nnuj.*)- to|K'r*^'t 

4* ; ^-r-'-; h 1 cf thv C kri | ' '<m At t f 'S 

tv Cri • onv of thr <f«fl ifi t^*e* f^m Af- 



For tu part. pUinttff rtbti tuch onup^. 
raUc pro^urtl, iH5R-d»potiU*# titutt at 
(a) whcUier tht ciutioa fe an «xetpiioii ^ 
certaifi tcc»^Uon is fxehuiv# or iSmtf^. 
ti«t: (b) Uit arnoui^ attd detail «f 
inent mformaiioti t* whkli the Tr^ » 
Oedi (c) Iht amount of •ptdfkatiow 
raay be fsquirad of pUlffUff at tW etcep. 
Uoa tiaft of the acoeuntinf proceeding; (d) 
deferrat of ruUnfi by tha trial judp yntil « 
latar atact d the procaadii^; and <t) r;j|- 
iagt (or f^ur» \» nik) oa burden of pr^ 
•nd the buidea of gcnng forward wfUi 
<videnct. y%t the GovemmeBt, the Tnbt 
al&o cHalknget »omt plain dkta If^ the tritj 

We ate no adequate rtaion vhy »t 
thoald paaa at this time on proctdurtJ or 
non-dispa»itivt nilingf of this Ij-pe. Thty 
are truly muHocuioo, subject to the tri^ 
Judge's diKretton. and may **wAfh out** in 
the course of tht further proceedings. Nor 
do thc> meet our norm*! standardi for im- 
mf<Jiat*, interlocutory review (as described 
abo^t) if **t v^ere to review, as of right, 
iueh ru!tngi or stalemtnU in Indian 
acrouniing cam, »iit v^ould bt undertaking 
an tnormout* fjcrhaps impossible, burden-- 
a> this cA*e demofHt rates conclusively — 
without ooncomitant bt:.efit U> thr proceed^ 
mgs or the UtigatmR We »*ouM a*so be 
prolonging the^ Indian mc^jouh tings by sil 
tht nrionths ntHtd for the iubmission. ar- 
gument, and dectj^ion of nymerous inttrloc- 
ulcry appeals 

Accordingly, v»e dti:!:ne now to consider 
or rule g|»on att pa?^ of Tnal Judge Bern- 
hardt > di<i<mn exrcpi those poruons spt- 
CtficaUy rricnttoned and ccnsiden-d »n l^e 
enfumg d >cuf*ion fPar'Ji lll-X of ihi^ opjn^ 
ion) The group of ru!i«g^ which ui- fhill 
not cf-n*:Hcr mflu'fe^, ss «e1i, the *fpnofVs 
of thu tr.:il judge'? opff/ion to v^hifh nrst^r- 
p4rt> has t^cepled, snd m addition crru 

fued Of drridei! by ui it Ihr {fmr hf rfodrrfd 
hj* drcriiof^—p^rf tcu!itf > thf N4»<>0 Tnt^ 
c*»f, «upM. aU CxCX — . f 2a 192 Jrt- 
^ oK li^t covrr «gr c>f ihe htdi*n CUjm* Ccr.- 
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-^f^teditr*^ ^vc%\ton% with dispotitiv* faocU 

Is dccUntRf W oonftMkr tKr«< piftit« «f tK« 
iriAi ivKlgv^t ofjcnien* wt do noi or 
t^fmt to *dof>l iHcm Mm Um th»l« wt 

inftU ftny ^i^^ A* ^ tiitif QMUtU or m«r- 
iu. TtMT trUI iudffc K frt« lo rsooittidcr 
i}iem or tA chai^ thm u ht dttms ^ppro- 
^i^u is vi€w of !«Ur 4<xtf kmi, tiirr ocotf^ 
fmnem in ^ Uli^tioii. or cKftRfw In Ills 

It 

[l] Pw>filmf from iht ynfortunal* «x- 
peri«f>c« on th«*« Nivajo »oeovnUfi|^ cUlim, 
direct lH»l in iht futunt th« Triml Divi- 
f vnoft a plMRiiff Has fiM^xe^Him to 
an »crouiittiif. ihould not i^duuikaUy Al- 
low the <kf*tvd»nt to fi^ m^fons to dUmbt 
or to »lnk«. or for « dcHnil* fUle- 

ment. «tc- !nftUAd» in^nufimn scccHiRting 
th« truiI juiig* ftli04ikt dtHd* in each 
inftance — perhaps afltr a pretrial confer- 
rroo— <a) vkSkh tuues ran^ by ««c#ption 
should bt icnt dirictly lo irial, <b) ai to 
»h3ch t%^m the parti«« Cw ^**« I'^^y) 
s>iQctd be dtrcctcd or permitted to ffie mo- 
tions for summary- judgment for motioiti to 
df^mtss) which can be dtcided teparaie!^ 
from the trial * {c) which l^aiiea »hc4tl4 ^ 
c^*nfted b> farther filing* or tubmiMionti 
h> pt»intiff er defrrxlant (iiK-Jiidinf the fil- 
ing of aft ansi»tf to the txa^ptioQ) btfore 
ih<»e ia&ues are iet for trial or teheduM 
for dfiposition b^- diiposKive motloRt and (4) 
tf a nw^tioo to d»$miti or for summarj* judg- 
ment i% aU&wed to be ftled, whether the 

$. H 14 optn lo {Kr ina! fe tfrcitfe. m hi% 

di«£fHt0A. ih^ rvtn tKoufh an t%utr t% frchfW- 
cAf1> Of ftubttaiMiv^ty c4t(iblr for diHiMHKjfi by 
ivmmary iudgm#i>t o* motKX* lo rfivrnt**, H 

l« tnttf (# lh« accouiMiftf inat 

t. TK* CommitfiOfi allowed iht plaiM^ le file 
Uvr tuppl#mrrtiafy fMep<K>Jia whick arr the 
fpundatioA of the tri«j jwdtr't o p t iwe n now be- 
fore TtMSf^h iM tftff ftdam rf*fwa «l o^ 
j««rlKM 1* ih< «Slo«k«Ace of iSm filing, «tf coti- 
■MlTf ^ MO tait ui the day, ar»a tnap^roprtaft «i 
Hut itrm, tm fo back B«t, w re^rr^e, t|ie Com- 
mt%UQn'ik ti^'4tf prrrmifmi the ftlt«m 



trta! Judfe or ^ court should iniliaUy de- 
cide thai diipofttti^e motkNL 

12) The dbjectmr lihoM ahrsfy Ve t« 
eondude the Htif atio* ai tpteii^ aad dm- 
ply sa fMtibto. wftlieiil wetdl w i m burdcn- 
aom ft^ or coetplicatiofia. 5#t Part IV 

of >^av4ib tHfi», 239 CtCl u — , 
— . 6Q1 at HO CliTSk IWMdt fiani 
o/ SSIof^OAf im^Bia ¥. UmM 

SiMtm. m cxa — . — .mTMmi, 

ivmu offi defti^ — us. . 

100 &ct. $2 UEd^ $a» cim^ At 

.Cb4^iiid^Tn«dma£said ia ^<V4^.7V^ 
Mpf«: Thtrt la ft Hood for iatioemilvf 
handling af»d ImtmeaU pti4tapa to devitt 
new prootduret that wit! e«d U»e dtlayt 
that have ptafved thtM caati for to many 
yeat«. We have faith In the ability ^ the 
trial Judges to dev^ep >4»fh te^bn^uea.** 
220 cxa at — , m F 2d at $ia 

{%] There k a oognat« pro^m to w'htch 
we mvist alio Bfer. In thif« Navajo caaei, 
the tr4al judge commented uufavo^mbly on 
the contlnmnia flow of exceptians and aup- 
plc mental txc^tions from the p^nitff, 
and ruled that the suppktnenta! excepUom 
then before him ''mtstt be the lai^'* We 
confirm and emphatlie that hotdtng.* 
There must be an tnd lo the ftUn^ of concep- 
tions to the existing arcounting reporta in 
thtse Kavajo cases, »nd in other Indian 
accDuniing cases there sHcuk! not be ai* 
lo^ed the successive filings of exceptions to 
the same reports which ha^-e been ptirmit" 
ted ift the present < 



HI 

Before eonsidcf those portions of the 
trial judge*s opinion which we shall review, 

tS. A« Trt»J JFwKlge Bernhardt pcHntrd owe 
hai b«efi t? ^rsfs **t^f t^e Uhn^ of the ISSI 
lArroumiftg] >rpoft a< Kh*ch ihr prr*«*f »up> 
p{rm#ntJi! r%erptfon» arr attrtrd The yrtst 9f 
the «upptrmemal ts<fp^*on% tovM have btan 
fiJ#<J at ih* une ihr oo^tRat rkrep<»ont wne 
roed ill SSTO, and far th« most part (to far as 
t^r can d^trrmmr from a cvrsoo Companaoe) 
rt{at« to nei* mattet^ not rai«ed bffort Ad^ 
vem of n**' covnici mav rx yam. but docs not 
axtrtHiate, rndlrst »e<one t(*o»»ahts as to tfrf«^ 
c*an£ia* <i taa tS$l JUport ** . 
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fk^uknau At^ unifies ^ Aciuc^ 



M 6m^ with ft vpMtf soRUiitiMi rmtMd 

both i9te ftl UW «rftl ATfttM^ Afto 

lilt IriftI 09^^ ^ 

mmt itirirfirt Utt dftiM I Uimil^t Mi 
dAtM t i» doclMl il albMOi b« 

Bup^2»CLfxu — ,mfMBxm^ 

Out Um diMlMid »^ ^ 

tT|jttr' u p«rt ^ftHs ? m dock^ Hft. 

tmm 

At tiM BT^ismtm^ tCiS^^itmM cbuatd 

»tfbj«ct niftttcr X ckiflit did tk« di*' 
iBittcd dfttms mad » ert thtftf ort prtdud^ 
yndcr tht onJ» ftf SepUmb«r 28. 
fram iiKltttkm in i«niml »cco«ntlfjf cUim 

Wt tliink i« Iht brwSlh of iu ip- 
proMh defendant Ut mbcoMlrued tb« S«p- 
umbtr mh ord«-^ That ofde^ ww not 

cfain tK»l «ft)t«d iKs Govemmtnt to 
•«jDa«l ftn«r^y ft«d propiHy for iu h*R- 
dling of Ui« Tnbt't mciM«» or proptrty ow 
whicb Uit C©vfnyT»«ai b*d txtfCtitd oc- 
troi or iuptrviwMi— *imply btctuit th* »pt- 
dfic tuw Kapiiwi to d«ftl with th« Mint 
general subject Mtl^- Cc f • Je»d, oil, r« or 
educetioR) at a ^initMed cJaiaC What Ibt 
SepUmber 28th erdv did, and wat mmni 
to do, wai to prtvcat pSaiisllff from at- 
itmpticg to rertai* m4 ptjR^riforate the 
ditmiiecd cl^lwm, which w«w iw< uet^nu 
ief dftima. in tht form* Of »c t)i« stfb- 
slsnce) of »«<n«iUBf claim* is order to try 
to bring thent now. for the firit time. »nder 
claim 7. But trtM aoeouRtinf c1»ima, \n- 
vo$vinff the diipoeitioa <^ tribal funda and 
pro^y. have always bean warp a^ wool 
•fcia«n7,a»dUM^r«i»aiaio. lltSekwa 
m wKethar iha Oowaweat, aa fkitidary, 
faiihfuUy man^ or tiaad Kavi^ aateta^ 
eSaini 7 m*w the ^aaetiMi. 

For tasunctt, eiie of the diMUeed clauw 
wta that the Coram ment faflad U provide 
•diioatiaaal 9mi •ther t^ioee t» the Kava^ 



|oa The dtamksal of that claim does a«( 
pi«ve«l the ^iitiff frM tirfing that 4^ 
fttidam nmsi am«M for the lut aai dkff^ 
iijoa of K^ieatioiial ncMiai af^)r(^«ta^ 
^X^t^vm t, er for tha wee «f the Ki»e. 
joetpadfkOry; tha W«r a^>ect k and W 
aSwaya bttft t ^ ^ the gcmn} 
ae60iiitV«« <^ wa are ROW oo^^dtri^ 
0» tht athw" hand, the Voader eeatci^ 
thtl the UMtad Suui fafted, apwt frtm 
the ol>%aU«i» ^ the lifi tr«ity, to appi*. 
priatt or fmk^ mi^^ mtf dti^ f undt ta 
edo^ta the Kava joa ta lh« prf^ hM aad 
lirtha isropar faahi e a » c oituittt o* aW 
at^ttftnt^ OQBUsjied In the distniiMd 
elalnw<oii1d now ba r^iUtad or iffdad* 
ad imde- dai» 7. 

f 4) On thk batta o^f the ditmiiMl of 
elaima 1-6 and t, the Tnbe tak« a conv^ 
pcsillott which ^-e alio reject. It uyi that 
claim 7 b Bol mainly a true actountiag 
claim, that it ISiawbe oevert any **fatr ^ 
honorabk de^l««a* daim tied to a mbied 
mrntkned m the petltkMi— whather or aot 
that •*fatr and honorabk dealinfi** dtem 
involve* federal management of Na^ija 
prcparty or funds- On ihh batb, pontiff 
urgtt that the dbmiised daima and t 
can all fall aqviarely within claim 7. Hui 
tftterprtution of claim 7. however. « obvi- 
ously contrary 10 our deei*ion of ^une 1979 
in SMv»jo TnX and to tbe rehttr- 

ing order of SepUmber' im Mote 
than that* the Triba'a argument ftntt^^ 
cliim 7 far beyond h» proper accoontlng 
oonfjnea. That cUiw hai alwayi bten 
tmtad aod con»$d^ la purely an 
Kfiountlf^ daim, and ^-a think that it 
be r«ftrkt«d to that compi.'Ji. "Fair tad 
honorable dealing" cWm*, not in^t^ving the 
Govemment'i management end use of NV 
v»Jo asieU, do not come at all under cleim 
1 



{5J On the G0\'ernm«nVi reqoaei for ft* 
v)ew« we take up Tint defendant** chaHefiga 
to the trial Judga'a g«i>araj dtKvttion 
Fart 1 of hi* opinioa) of the fidodary rtla- 
Uonahip between the Unit«l Sute* and the 
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Dtf^ndARt contewk iKftt mi fn 
^ycUf? oWig»tio» can ftme tmScii It 

cs^ctitive order or tUittl* CMtii^ tudi m 
uv«t reUikmiJiip, tnd iht imtt rtlatSoMhip 
it limiifd by the prvrbe term «f ilit docti- 

If by Oik the Covcnuntiil mMM 
th»l tW docuifMMit kM tA uy tik iptdflc 
tfifRtt tUt B tnot or f vduciary rtUUMtlilp 
c^iftU or ti maiftd, wt ttwiei igim 
tsiiUw« MA of tKc rtUUdfisJiip m be 
iafcrrid f r»a tl»c ntturt of tht tfiniagtkMi 

or »ctm^, __...„„, - , 

jil In farl*cul*r. wKttv tHc Ftdtrs) 
G<^¥crfiffwnt tAl(«« «i or h9M eanUvi or le* 
pcmfM» ow tnbtl m^ks or pr^irtks, 
Urn ftdiicizry rtUtkmshfp mMmalfy «ikt« 
Kk-iih re^ject t« such mom«» or proptfUw 
(lifikw Conxmi pmkM otWwfie) 
fi^ iKwAffh mHhlnf it #xpr«u!y in th# 
iifOKimifig Of undrrlying stJituit (or fttbcr 
fuMi»in#ftL»} document) tbovt a int$i ftifid, 
or « truti or ftdociary eonitMlieiL Sr# 
Semifiok Sittan v. VniUd Sutrn^ 316 U.S. 
2S6. 25*6-300, fi2 1049, 1061. 1C«. ^ 
LEd. 1480 (19i2), Mtiwrnit^ Trib^ ofin- 
^<ftt V. L'n?tf<:f Sui^ 101 Ct.O. 10. 1^20 

M^nomjne^ Trib^ cf hdimm v. 
i;mt*«i StMtm, 102 Ct a. 555, 5€2 {l^h 

e;02» 507. 364 F2rf 320, 322 C1966); Chey- 
eitf>^ ArAp^hi> Tnbm ¥, Vnit^ Stitt^ 206 
CiO MO, 345, &I2 1390. W2 (1*75); 
CoMst fndisn Commymty ¥. Vtuted Sut^ 
213 eta 23. 1$2-H S50 TM 6S2-&3 
0977) In Menomint^ 7>/6t, Jtfprx, wt htid 
eipikilly th*! < ip^cimi jumdiction»! tut- 
uU mikinff oHinan- MtiCtMry tUmfipds 
»ppl'fc*ble u> ihr United SUt^ lit- 
tk to the *ctUed d«trine lh*l tKt' U«ite<i 
Sut«», MS re^^nh its fie:ifing% wtth the 
prof^ny of iht IneitMns, it t trynt**.** Cem- 
phasi* added) 101 Ci O «t 19. Ukewijie. 
A'jv^ TV^hc, ijprM, ne Cl O. at 507. 364 
FJW «t 322, observed that Tnjumcrouft 
cam have expmied tha noUon that^ whtn 
fifing ^ith Indimn pfx^Mfty, the Covem- 
me»t may be actinif at a Oniftaa.* ** (em- 
pKaik added), 

tl. TKovgh tht* ti*we doM not *nv m tHe co«|. 



TV ume jjfinctpii^^that for Indian tr^ 
al ^ropmy tlim natd not be cxprai dca^* 
natkm ef tpadat i^ttMi^k rcHeclcd Ifi olh*' 
€t opt 1^1. InpCr&m^r v. Vmimd SUUS, 
261 U£ 219. 43 act 34t f7 LEd $22 
C192S), the Supr«iiit Cburt voided a ftderml 
land patent vhkb bad c^mtcd Indian-oeco- 
pM Undf ts • rainr^. Rdyi]^ htftvUy m 
the inM relaikmhtp with the Indtam, atHl 
the natiofiaf poliqf fmecthtj^ iR^an land 
cMXttjiancyf the Court found thai the g«»cf* 
a! lUttftD^ 

iai4ie land patents was limited^ eves thoufb 
ImSan ooettfuaiey ef Um landi wea not ea- 
pretsly pn^Acied fcry treaty, exccuUve <}r6er« 
«r tutute. M at 227-29, 13 S.Ct at $44. 
The Coun stated that 'Xijm fact that audi 
f Indian} rifht ^ ocetipaney ftndi vie raoof* 
nitioR in any statote or other formal Gov- 
erfimenial actkm It i>et ooftduslve,'' /d at 
229. 4S S Ct at S44. Sre »ho, Ug^ v. 
Puelsh of SMSfts BsmM, 249 U S. 110, 113, 59 
S Ct ISS. ise, 63 UEd 504 (1919) (even in 
the abscw of a treaty or statute prouet- 
ing Indian knd* from sale by the Cever»- 
ment, Ih^ court couM enjoin the Govem- 
mefit from treaiirff Indian lands as pubtk 
lands and ditpo^ng of them under publk 
]knd la^ s). MMstchcMUr BMnd of Pome Indi- 
Mns, Inc. V. VmiedStMtCM, 3$3 TSupp. 123$. 
1246-46 (N D Cal 19^) (the duty to make 
t/iist prop^y income p«>doctive afi<»et 
from the trust relationship betne^ an In- 
diiin tribe and the United States; it e^rsta 
even in the sbHfnce of a ipecifle sutju). 
Cf. /^ram/^f taAe Faiule Tribe ^MtMt^ v. 
VmUfd $ute$, 354 F Supp, 2$2. 267 fD D C. 
19:3). reVrf m 0th§r 499 F 2d 1095 
(DCCir1974) (although no treaty or stat- 
ut« »a» violated by the Gov crnmont'ji ac- 
tions relating to the diversion of wat«r 
from an Indian reservation to a federal dam 
and recUmatioa project, the Co^emment 
waa enjoined from pmceedtn^ with the di- 
version because the dUcrsiofl woyld be in 
violation of ihe Covernment't trust rtwpon- 
sibtltty to the tribe) 

H *« * »emiA«i queMiecf tar ttt of tNe 

ocNcf Ctiimi ComnuMiOn Act acro^iA^ 
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Or Die olhcr hsad, ^ «• 

iiMUiiocv wheUicr tUt United Sum 1m» » 
fmial fidttdJUFy «^l%atlM te«tette laii* 

for tiMit parpom dcimdi i^piT Pi'Vpti^ 
sai«nv«^tio» the teM wm% MHte- 
Hiific doc tt iw ut (c f . itetute, tf«^, «mc- 

ditm Commttmitj^ r. S/j^ Sutm, 190 
ClQ! 79a 7rr-M,427 FJd l\H, eirl 
d^iuc^ 400 VS^ 91 S.Ct S?« 27 LZiM 

with the m«nag«intitt mf4 
of K»va;o f urnik and property. D(iftftiut*i 
inslticiK^e on or lUiutory UrM oC 

tniSt ii thcncforv irrclcvtfti to OMOt daisH. 
Nor it the court rw^uirtd to find sS th« 
fiduciary ol»Ihralicni It m^y ^nforet witllk 
lh« exprttu tcrrru of fti) tutl^ulng fUloit 
(or other docutTi«nt)u g«ntr»] l»w of 

fidoci&ry relmtionihipo cis tt utHtivd 
extrnl »ppropriat«. Cf. Cftftcs dtcd sbovt 
ind DuncMn v. LZ/^iW Suits, 22C CtO. 
- 597 F 2d 1337, !S4$ {1979), rtrnw^Jid 
by Sup.Ct. for rtcom$d««tioii, April 21, 
1980, and 9t€ Part V of this <^'nion /*f/i. 
Thli does not mttn, however, th»t ftU the 
rules governing the reUtkinthip heiifc^n 
private ftduciarief and theif bendridaHet 
ttnd <£counttngs between them oCteftsarily 
a^ply in full vigor m an aceoti|nin£ claim 
an Indian u^bc^ ^gaU^ V^htf TJmted 
States. We refer to iu^ruks as the pris* 
dple that once a breaeh of fiduciary dtity k 
merely charged (wtthoot any tupportinf 
matenBlX the beneficiary is entltkd to ft- 
cover unkiA the fiduciary afHrmatlvely es- 
ubiishea that U properly diKhargad Ita 
iru«V »t^d I he th«or>' that failure to rtuder 
the precise form of accouMmg rtquirid 
may be sufficient. In and of itsetf, to ittab- 
h\h h»b}Uty. In each aituatkn^ tht^praclit 
scope of lh% ftdoclary obllgaUo« of tht 
United Sute« and any Ha^ity for braadl 
of that obligatKHi must be dtterminad ia 



}3L Dvfendint's arfumcM is b«fcd on ks iaiaf' 

prriition ot "redird lr%(Mn Un^" 
ten4$m contrndi as fM( mtcir^ la 



Mr 1 



t%la of tUt i^ataanshlpe Ui« 
<3< miiMm» l and tilt partkaSar tx^ 
Aooof^nciy, iMii^}ict iafendaal^ 
•a tJlit POM. and ni^rm^ la fcaanl^ t^ 
tfiil JudjCt*^ poddoa an tkt appi^y^ ^ 
Uia fiduciary rdaUomlU]^ ta Uittt i 



* Our fcokiiiif ia Part IV» avj^i, gl tk^ 
opiaion ut dkioctSy l9 affnatatiaa «f 
the tri«S iu^^ FuUiNI riM^^d^Hii. 
mit^a m6tS« ta dfiml tt y ^ a tif fV 
Matal axctplkm ti (Pan XIX of tW triil 
jiKlfi'a o^nioa). 1%at cxetpUoa ntim 
t}»t t&a aceooMinf r^oft prt|»rtd k ^ 

Kav^ Tfiba faOa to aooooat f«^' 
aa)^ of ^m^iajftacad Uaibar oa tn^ Ua^ 
pttiauaiit to tht Act of March 4. 191^ ^ 
|65,S7SULl01$»101i TIm act authorial 
tht SaovUry of tht lnt«>or to id} 
damactd tin^tr kcated on puhltc and oad* 
ad Indiais laada. 

la aoeord with Ua gtnar^ ttaaat (itt 
Part IV, iitpnt}, d^tndaat tahaa tht po^ 
tSoa that plaiatiff it only tntltWd to aa 
accouatiitf baatd oo a tpadfic ttatutc« trta- 
ty, agra^sMmt, ttc^ and that tha particular 
iUtuta nliad on 1^ p^amtiff In rc^ueattsf 
an accounting of of fira-damafad tim* 
ber fi' InapplieaUe to thtat Kavajo UndL>* 
We ntad not reach the difficult qiitfiion of 
whether tht atatstc dttd by plaintiff ap- 
l^iet to pUfntiffa Unda,^ air>M, at alrta^ 
indkatod* wa agrtt wlih plaintiff that da- 
' ftndant account for Ita handBnf of 
plaintiff* timber, evtn in the absence of a 
aptdfic tutuU requiring iu sal* or fniitfisl 
disp^tioa. 

The trtaty of June 1. 1S6«. 15 Suu 667, 
bttwtea tha Kavajo Tnba and tht United 
SUtet, whiJa It did not spedncally ipaak (o 
plaintiff* timbtf rifhu or defendant** r^ 
^lOMibilHiea for the did craatt a reatnt- 
tioa f^ plaintiff, la Artiek 11. From tht 
create of this rtetrvatJOOt otrtala HfhU 
And rttpooatbilttic* trntripad Ont of the 



iS. "nieirialit>de«rfif<tr4e#ffft4ini'i»*tt*pft^ 
taCjM tf ''ceded Itt4im Un4s.** snd tosiM ihsi 
l^miiffs resm«tie« taftds ^ffr ce\e*t4 fcy 
(he 1913 
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fights wkkh pSscfiii^ abUtndl «m ilit 
U Umhrr m iu iribsl mtfvailM 
fftf4% Set Omidm Tnbe cf iadiMsa cf Wig- 

9i Jentt^, 3?» US^ 15 ^CL 441, IS 
l, £d ^ ^ ^'kW ^£«f r. ^ 

^ t^i, m UEd 1211 (ittfjL tiMt 
JUL OiitKit rr«*. «4^f», m jxQi^ j^ ^ ti^m ss^ 



mnd tocyrmtc ac cw mU idlh rwptci to Uit 
idmiiililisUMi ol Uht tmM." RittAUsMfit 

Tr^pfimdimm k C/aM5u£m^ IQS 
IXa 7% Ifi^ ftl FJttp^ Sit SSU art 

dStM< sr? US. foi, ii &(X ioisv ts uGi 



Ai have tAki. G«ov«mrft4«l may 

1^ a^oid iu rcspoR>tbiti;y toward plain- 
uffj jmbfr t> afpiif^ that tht IfSi trw- 
did tvprr$aly crcaU a fkSudary reta^ 
tjor.i^ p betv^ed) plfttntfff and the United 
Suu f\ Offr^fj TW6#, giij^ tiS CtQ. at 
192-5*4^ Th# retationihip bttwett* dtlttid- 
ani the Indiin lnt»e» is a ipaclat ont, 
^ ; ■? djtf ..^.«Km in Part IV, suprB, and 
from '. rtis-i-ionsibJ: tiffs stem nhcre 

ih^ 0 •t'rr * t n» ha* c«r*r\'! and iufiervrtion 
o.€f " b^l « -u|irrty Ort.dB Trihc, utiprM, 

- a! 97. «2SCt »i 104?l 80 
L r>H ..;4«^ \»M^jo Tnbe 'Ui^rm. 176 Ct CI. 
j,i ; 3^V4 F 2d At S22 Thii 5|H'e^al ifu*t 
' ' sh*f *rid tht rt*j-. r,*ihtfi!H* it trC- 
• ^ n cx;.r« -ctd to cxu ft^l to 

i t^'U^ SUit^%, :i2 IfMiriComm. 

122 (1974)" Mor. f.^f r. th'? ^-^.^ta! 
AT) '«lior«>hip ^ Itf^n ^J»^^f,ca^ 

V^ a. Tr Afth f« -^iit^* to 

> r v.. . ^ -f. Tt'^-e, fu;'rf^, 
'.1 17. 'M4 y a: 

^f." 'A^r . t f. the.' 



r: r; 



jrt I hi 



'.rrr;?.,;. 



4 to br ^#TicaiAf 

. . * r:#. if/-.' 4 



Tnbti, mipr% S2 !ad.O.Comi. at i& la 
StpckfMU tJit Indias OalM (Wmiukm 
tpadfically found a dutjF M tW Govam- 
mant't {^rt, to amuiit for ha tfforta to 
safvag* Hmfatr damiced t$ a cataatr^tk 
ftiv, M aiii. 

|i| Wt Had thtrafor« thai tht trust ra- 
lilionship bct^^aan tbt Covervmant and lha 
Nav«^ cmitt a duty, <m tist Covam- 
maftt*s pan, to account for it& tninag^m^tit 
of plamtifrs Umb«f, includiEig an a^runi* 
Ifig for prooa^ of (alti of fire^amagad 
limbtr. This duty txhu independently of a 
fUtuif r*^ymn£ the lale or d^ftpotiiion of 
iuch timber. Accordingly, *e affirm on 
\h't% ground ihe trill jiKlgc*! fi^lir g dcr.png 
deftnd^nt'k motion to dismiss plaitiiffs 
iLjppkmfcrU': ti^'*iption li 

VI 

Wxi, we consider d^.fer^iant's rtf^jcsl 
that «t rerVfCw ind re^rrj* iHe tnal jvtlge'i 
ruling d*:ny:ng di<»mi*fa] of pla:nlifrs tu|>- 
plemenia! t^*f^ptton 9 (Part CX of the trial 
;udgt*i Of f von) That t\ce|'ifon h-^'j^s dis- 

N*i»)i» Tf ind the *.*nft«vi ^^^ati^» 15 
flat 

la;nR 



t?nns. .each of »h»ch d^4'jt<?< 
The €h*i!tt f ^rrj d.-'bkr-* mt nu in<'lut!i. I'fOM' 

IS wVfrfHi^w $\u> vreki ft-iru cf iht ifiAl 
}u<^f^% n,UT.g\ }^iih tr%f'^i \c crn^ift of the*e 

lf>«.** /r^t-rlf* fc/ f^^ *»e ^^^^ f.'^t tfilt 
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990 ^ tamMAL E£f 

wikkh Tribe iScgwi wtrc Mt w«k for 
^arpoMft t^MaWud Im tilt VmXf^ «m for 

th« bca«(it ©f tk» Nftv^ W«»ffirmtfet 
tiift! iu4c9r^ dmU fin fivt CX ^f ^ «fH»* 
ion) of cScffMUiit'i to ^Mfte tttfK 

to flbftlW In ikb ftsfit^lMi ivm m>4t by 
Uw Govtfnmciit ki M i^tnupl tA fulfiS 

* * * [is] judgtd by iht fiml txAcUng 

pn, 316 U S »l Se-tt, 62 S-Cl «l 1045, 
iX4, 86 LEd. 1490, Vmttd St^Ui Afs- 
M^r^ 412 U S. 391. 93 s et 22(^ 2307. 
37 t Ed 2d 22 (1973); A'jv^ Tnbt. fypr*, 
176 Cia »t 507. 3$4 f 3d at S21 Thit 
fidurf^i^ry re^it'-^ihip creaUt i duly en I^mp 
p«n of th« t'nilcd Sutet« U trvsiee. to 
MCtt'unt fw iu perfofiTt*f>ce <^ Ijreaiy ©btU 
iTAttoni StouM TVfb^ of /R<f/«n*, ^wffa, 105 
CiO »1 802, 64 FSupl^ at 331 OtU»J* 
Chipper M Triple V. Vtiiud SiMUt, S5 !nd CI 
romm 385, 40S O^Tf). B.WAfeef ^ Cnas 
Vwit/» 7V/ttr«, fupri. 32 IndCiComm »t 

Dcftrfidanl conttrtdi ncvcrtficlrsi thM 
pfiinuff U «r.tiU«J or1> to recover short- 
age in the 1868 treaty oblifations in a 
brwh af conimi action, and cai^noi^hawe 
j»n ar«5untlnjf, or ntcaw in ati »cCf>^i«Ung 
far. tHoce tx^«ndiiur« from the treaty 
ftind which are &ho«va to be im|^per» so 
long a* tclAl trraty oUfeatkm* arc 
This *rgxirfH;nl i$ bai«d fcfi a number of 
caH'* Jn uhich Ihia co«rt* and the Imfti^n 
CU;ms C«)mrr,»<aK)n ftUt^ 1^*1 the Govern- 
mrnl's failure to meet Utaty.provimn* i* a 
Itr^ch of contraclual obligationi rather 
IhiMi a bftach of Uu*l L'mted Sf^U?* ^. 
5fe*^A> A^h€ Tritm, 207 Ct CI 365, 
4{»^, 518 F.2d 1333 (197$). ivrt 

ae/i;ed 425 U S »n. S€ SCV 1506. 17 
L Bd2d 761 <1976), Omfetfefjted 5j//sA 1 
KooWntM Trihet i. L*/?ik<* SfaJi^f, ITS Cl CI. 
451, 454^, rurt dtnk4, SSS U g &21. a7 
Sa 228. 17 LEd2d 145 {Xm); T^Mi^^k 
B^n4% I. Vnll^ SuS«. 31 IndOComm. 
427. 540^-42 ( 19*3) Thi* l«ngv»g^ occurred. 



^nm u SERIES 

|ioMv«r» hi iht cimtext of rei«eti«« ^ 
daiM for inUretU whidi avmlk^ 
M^f en mooey i« In^ funcW, a$ rrnr , 
'nMM^ Mt wide to fttUill treaty -^-r^lw^ 
Sa^ e T^-UeMk^ muj^ SI lod.CI.GQ^ 
M&4(MZ J 

CoBiA^f^n waa faced wtib an ai^uaitai 
vtf7 ilmiljM' %0 thai madi d*ftadam ^ 
tiy* caac Thara, t^ Govcmmttit arfuii 
Dial H bad no duty to a«eotmt fsr onu^ 
Queatkined treaty exptndHuPti ainee plt^ 
tiff a claim was for breach of wntract nt^ 
er than equitable aocounting, S5 lod^d 
Q^m. at 4M. Defendaftt relied oq 
Mo^ aa lta*aulHonty. The Commlsik* 
refund to tntariiret the language i& 7^ 
Mmk, regurdtf^ the treatment of shortage 
tn tr&aty paymenta a& *breachca of contract 
tual obligfttfoni, to mean that the United 
SUbet did not have a duly **to make a 
f1duciar>'i accounting for its perfonnanQi 
of treaty cbHgaliont • • • M at 4GS. 
In rejecting defendant's arg-ment, the 
Commis&ton relied on iY*^ lan^u^ge in Scmi- 
nok S^tion, sUting that when it is "carry- 
ing out iu treat> obligi*ttons ^'.\h the Indi- 
an tribet. the Government \% some thing 
m<^ than a mere conirs^^trng -^ariy.** 31$ 
U S at 25^6, ^ 5 Ct ai 1014. Rather, the 
Covemm^nft conduct mutt be judged by 
high nduuary sundards. M >t 2S7. 62 
S.Ct, at 1054- ConUacts^ s«eh as treali» 
ahould be scrutinised to determine whether 
theae fiduciary itandards were met. OOm* 
na-r/i/p/'rwa, fuprM, 25 IndCiComm. at 

405. The Connmission found that the cWim 
in OlLsi*» CAip/^wa for rt^overy of 
gmounis m|»fopeA> trvjK»nH«l andt^r the 
mppltrahle treaty ^ a di m and for an 
ju-cDuniing, and that no otht-r n,-m*dy 
*koald 1* rv^jonikive the <lAim. /d at 

406, VVt 4gm' vkith Ihf C^-mm *^-u*n% anal- 
yiit in 0:£jiwa.C/>i/';* H*. and *pply »t to 
th'rf c**e 

[lOJ Htrt, ai in 0:L8wa rh*>i>e»»e. the 
Tribe has disputed ctrUin i^lMi^r^i^mmt* of 
Navajo fund* on the j^rounds that the)' 
*iere im;.fo|<.«fK t\|f<ndi-d. and wire net 
used tor the bent fit of the K;*iajO* The 
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g,«plioi* w rtUtW to trvit ftocottatiJic. 
^ Miy i« brrjirh of &>9U»et, md m 
i^rr« CowmbBon tlMlt ft fmtif 

^ to ftt^ ciafmi. In iu iiw tff tm^ 

•nr Mcw's^inr p«»^pIi», t^miiMi of 

It UtmI contract uft] hfiifh^ 
{SI} JKUet lW^ovifitmt^«t% w ft 

t« tKt IndUttt wKcfi ftdostl^ bcfitfltftd 
Gevemio«fii or qUmt UOr^ pftKkt, or 
jisft fjMM u f xptnd fttfidft ftf^im^Hftttfd for 
Uic benefit of th* Indknt in tht ttMt^ 
pKjvjrfed for tr»iiy, thm ftmeunU'm 
prcperfy excepted to, sod bevTV^ov^ 

7rii» of /fu^Ai I-. £;0/f#d Sutm^ 106 Ct*CL 
495, 550. SS2. 61 F Suf^p 339. 34S-#4 a^«)l 

an 56S, 629-Sl. denied, 33S^.& 
m fi6 set 21. 90 L Ed. 426 {imi fio*. 
ever, plaintiff can rtcflvcr only for irtproptf 
ifcaiv <r\pen^!ior« lo the ejilffftt that ihty 
cv«^ *n> offieu to *^lch deferMfftnt it 
I nulled H^giie Bn^r, Biqtrm^ iOS 

ClC! »l 552. &4 FSypp ,t 

25 r S C § 70* D€ff ndanl will tH*f«- 
fonr hiive the opportunilv to prove thmt H 
n^adt 5uffkicnl i^rojief exj^- ndtluPts to cftn* 
cci out iny tmprup*if char^t-s. and thus th«t 
lis lft*ly t>b:.£«tiont ut;re fuifUkd even 
ih/ftigh tffijitn M|iendftuft!« are diialbmHl. 
Thif i^fOvifion for f>ff»eu utll pn-vem tSe 
^ind of double rtiov^ry defendant prHrcU 

Hill imXdr if iUji,.:*. mCfiUn t^CfpUoa 9 t£ 
not f^. sft. :5*^t'd 

frw^n lU *p; f«,'h<r>icn thai Indijin* hjII 

fff»fTi (iixk^x Sm «n<S IVi 

» j nMrd ' 31 ir anc^m 40, 

•tifiw'.'.ing cl*nn^ fn Vii^^D » LhftPd 

hi^tt^. 35 In^CtC'^mm^^lOl, 3)1 clS^i In 
addition, thefr n r.nw^j^^^ .img ^forr thti 

J 6 <om*iniR^ t^♦« n.- r. iffrk^nim^ ii4,rr.\ 
olthf c.ng,n4l d-^i'fi No C9 dr*miiM-d t,v 



•McWow rt«clv« • doiiUt fvoovcry for tht 
diftSltiifftd d itfcamw wt>, tioet vaHo^t 
ftftii*MoiMitMf cUiift» in olW dectoft of 
tbft Hftv^jo otftfti ftiM msmi i^tiftf 
\m tJw tMI tmtar- «^ t« prcv^l 
potMtiftI mottipk rmc&it^iH, dtftndftfit 
.•tkt tMi «rt oomHdftt* tlift ^ki pr^^i- 
•d ^ Bttpi^mciitAry MOtptlftft f wiU dodi- 
fi No. 23 in wbtdi pt^iiti^ to ivoov- 
^ Jld diti p ft ft l oomptfttftiifift ISor^ecssSMo of 
tftnd imd^ tlit Ittt tfSftty. It b Mid that 
tkk it fioceMtfy bt^ftoio ,t]^ ot%sltoi« 
tile tm^ tilt comiderstto for pUliv 
t^t t«(Hi cmkm.^ Aceordinf to dtftnd* 
ftiiU pt^Pif txpondttum mfty be dedu^ttd 
front the fftir m^ktt vilut of plsintifri 
Undi in dtttrmtmnc ftnjr addltjof^anord 
eontiitutuif fftir con^dmtiofi for threaded 
hnd^ bill Impfoptr tspenditercft m«>^ .not 
U deducted. The GovenimeRt ft1»o jiueru 
Uiftt plaintiff m ftttempting to clitm that 
tbe Qow chalkm^ expemJIturet Mrt not 
propcHy to be oon»tdered ' ^^kot No. 2^ 
(thereby precluding a d^uctiofi from iht 
valut of the ceded lindi) and fi also Raking 
ft! the ftame time to obtain a recovery in 
Uiis docket No 69 for ihe alleged U> 
fulfill treaty obligations— thus ottsining 
the effect of a molttplt rr^vmr^. 

^'t art factd with a situation uhcre 
th^ arc several separate, but iiotcntally 
overlapping dockeU. all relating gtacrafly 
to claims by the Navajo Tribe against the 
Un^t4^d States. In thi>e circumjURC«»$, de- 
fendant mijfht hiive a U'g^ttmale cr>ni4.'fn 
about douhl* rrcovtry, e^^pt for nne sig' 
mftciini fitc^- ^. A s.rjjlt trial juHgt uifl 
hear of thc^ rcUitd d<tkt'tJ4. :trd ^^S]\ !i€r 

ih^ %(sJc f ..f,tid*^fj|t,rn fur rteff^dint't p4i 
m^nt% tmdf-f th^ I K^.i -f^^tt^ m «^ i»-*».on of 
nfJfi «tH>ii|ffn«! i*fid* pj »tfttrfl «f^iit't 
th#t \ht$ t%^u9^ ffxty ^ d-ndf^ in tft f*.af. m 
whtfh frfw^ f Cin*&Jtd»f£Oft >%ould oo< \h »pptih 
pTiM^t, Jiflff dt<krt Nc dr*U <«itv with 

tun\!flrfAf»un frrf t#nd wn«Srf the IS$a 

trritv. nnt v**{h fuffiHmrm ol Uf»*t> oMi 
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eo«iCM, at tvidencfd Ilit o^IhImi mm 
umWr review. In *hich »UtM itvtrd 

A Muh of mny poistbk oveHftp^ Is ^tid- 

have no diffioill^ p^YveRUi^ plaialtft from 
Tvcovtrin^ more iKan once for any ftoiprefitr 
expeDditurea, Wt thmfore rcj«ei dtfe^ 
ani*a Tt^tK^ f in wiaQt ? to ioa» al. lent ft! 

ek(jKndiluret (|ueft»n«i % mi^mcnUfjf 
exoepuon 9 are properly part of the oonsoli- 
dalcd tccowntiftg claims of X}m docket No 



lilt of that acooaRilnff claim, m 

wilk tttblcct fnatltf flmSAr to tHl ea^^ 
pi ntd by tW accmtiiting d^n. Sudi^tkt 
llm. Bttp^SetRenUry tiioi^Ua« t 
il dlficitd yt df ka U y it diibttismMta «f 
IriUl ftti^ BMd is • GAO KtiHmi^ 
tcpoH. TMi t«9«(rl firBt submitted by dt^ 
ftndiJii k fird«r c^i^ wHIi plbai^ 
rfquast for m a^ouR^af under cUim 1 fiad 
tilt other ftoeottatli^ f^rm m ikt doekttiL 
Tbc cxcej^ioiu as aii txpcpUos to ofKaia 
tMty^eiper^ituras listed in that aoe6kttt> 
Inc rtfK^ ftlaUa to claim % k «a 

ludependeiit and Umely filed request for a 
faH tquliablt ac^ntltii of defendsttt% 
69. and U-cause ne belles the triaS Judct Trransftineist cf plaintiffs tntst prepeity 
wiH br able u avo^ douUc recovery with- and mffity. Qalm t tHerefoiv givts tKk 
out (he nlc4?ft»ity of further compU^tiRiE oouH Iwriidictka over matters oomlaf 
\ht% cake Htth additto^ i! cons^idations.*' 
7hv tfiil jktdge it free, however, to order 
con»otidAti«tn at a later step in the proceed- 
in^ if he Cf^fitideft that remedy called for 
hy the %\Miii\ of th«lHigst^n at the subse- 

qaeftt time 

In ccnrt«-ciion with its C6n«Qtfdition %f^» 
fTt«TJt. defcndsf.t fK)tt coi^tendi, if» aifdition, 
xhii ihr r^r^pt'on r<'l»t*$ to iht drim't*ied 
fU in dfckpt No 69, rather t^^n to the 
kvcounXin^ fUim in \his docket^ uhkh nat 
fill* tjtimi«^st^, and thrrefore that supple- 

un- 
it, r .V^k^jo Tf/I< .«u/.r«, 220 Ct.Q, - — ,601 
K 2tJ 5.'<6 ha .e coniirfitrHj that pfcblem 
in f'jin III o^this o^iinkjn, Byprg^ and hold 
ihi ft' lh»t an isitfe m gentfral sccounlmg 
tUirn 7 CMfi iind tn^y prOf<.rl> fa)! within 



*Mf{«f.rnt f*^*vfm ic, further t trden thti C»*e 
vk-tH. #44iitior»4i;f h4f-^<'S m iotm 

l¥ In ,\<vj^o Tnhr s I'ntfrd 5f<ifr«, 34 IrwJ CI 
ru*nm <32 (}ST4). the Indii«\ CtJi«m* CofT.m«% 

«n1 »n r'.stm 5 of fb.nt.Jtv ofif;tn4! p*»!ilf£ia m 
dn« Krt So 65 {^Vi',f ^ «*tih dr'#-nd4fir* «rnon\ 



mlthin tht scope of the accountitif, indod- 
$«£ this exception. To the extent tbM 
there is any overlap of claim 7 and claims < 
5 and 6, they may U.* considered altematt 
pleadings, and vcluntAfy di^mifsal of lome 
does not rt^juire dism'^ssal of the othi:rs.w 

Vll 

In in** f.^Hceding Part VI vf ihh opnioa. 
wf drnied defendant's n^uc&t thst we d^s- 
misf all of fujiplemcmtAry exception 9. la 
addition to this fcijuest for » blanket dis- 
misj^al. riml has s^Ked Mf to review 
certain ^j^rm-ni* of thai eitc^-plton <ju«i- 
tioning sftfnp ^|^iftf expc miituret U'e ate 
tonctrfi#*d here within e^cuption to dia* 
bufSffm nls totaliing' $^0^.^^957, impro- 
priated for etiucatktnal pur^tofes.** Plain* 

ar^'-ndw! p^!«>on td af 433 The if*.fpiiO« 
rrU*»-<5 to fhe *reo^ntfnz fe^p<tfT*i #*raJT te 
pf<*k»de t4*tf trtft.rmit^n abom **nouf 
k£j;^fcr( £jf rr*en«e TV rommt«^&P» icnand 
t^«! thi' ftrrptKm u»t {.os *ffi-rs*d b> five 
di%rnj**,*l £if c]*im 5 brc*u*e it mrnr <* itH»n ihf 
w f.pf f>f thr pmrrat *<cftunim|i f l4tm (cl*im t) 
/d rr «ft»ik*^* If e<3ua»v valid ^ith ir$Mt4 iff 
de^ff n^^m ( Jtgumrni <cm€em*f>f diikmii^ ol 

29. The Mv^rtfrt-n »prM pn*tK>r.t a( ti*we ^tJ* 

* jdf 4 nu? tHr\ »*#*rf for thp purpc*e of £»rry' 
mi out AriKlr v'l <^f the iWi* ife*!% Ar.ttl* VI 
pfcvidt-*. !h*f '\t)n utiSft lo ir^are the $mli*a' 
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SAVAia TR!S£ OF INDIANS TNITED STilTfc^ 

Um* m% kuMT, er to tJit lUloW er txtot- 
SrrrJlAt ISTOfliTf^ IVdodnnc 



f^u^ ArticJ« VI of iKt im ti^tf 
*^ I»ttf4«tf 10 ■ bi^ ptfiad f fMR IMI 
15:^ ana tlicrtf er» did HOI nUni to tilt 
■V,,pH^^ TUttrt. 

fcKind lh»t tht Gowmnmt't o^t- 
iLUm tMMNr Ariid* V| wm. i« f Uni* 
tiir^ foilowii^ tV list 

^ly. bat dtfdiiMd to tfkiniM tht buMx* 

1^ pbinliff ^ « f^t to know wllctli^ 
^^iht fuiub »xpti>dtd u»dtr 1911- 
ftp^repoAtions wen spptitd to aoft- 
5^'«%^ btMHciftHn io eootr«v«iitioii eC tht 
^tfv^jrictios ACto, ftf^, though this 

not ipeo/k«lly rv^uctiod, h« cofistru«d 
rt«p(*^ <^ V^*t w»y in Qrd«r to avoid 
n«>d for Am«ndm«!)t We ^fHrm the 
Lr^ drnitl of d€fendiAl*t motion to 

t 25 CS C. I 70i( (19?$). cUimt an^ 
irr tHp Indian CItimt Commttiion Act h^d 
W •jbmtil*<d before Augutt 1S» 15^1, 
tSf\ tjT barred. Defer>dftnl eonlemif thst 
tV tfiti mod«fi€JiiQn of iHr wb-ex- 

frj^iKiR to mr?ud< s dsim under the 
1^2* afil^l/netioni i& incofrect b«!aiu$e 
• d»fm U tarred since it ^tf not 
UrruU pteM^k^ under »ection 70k. In reach* 
t*^ Ihif oondusjoR, defrruianl fe1i«» on ouf 
drri^.'on in Smvmjo Tribe, MuprM 220 CtCI. 
- - . S9: F 2d 1367 There, we rejected the 
TfiUr'i aiiempt to amend pcti- 
u f ir doeket So 229 to $ute a nr\k lend 
rU.T rvUtir.jr u> ihc Bov^ue Bedondo r««er- 
*i'^ur )^«ause, inUr eiie. nekhef ihe ongi- 
r.^r the a,mtiid«d jieutioni referred to 

t» * ef tl^ InijAnv r«t#^Piftt mto this iffW>^. Ih# 
•^'♦My el ^iS«KftiKiA i% #dmmt^ • • *. 
»N» U«%«rrf St»t« *gf^ ih*, |a whoo4 

i****^^* cemMiu* lor no< iHm len 



•r mlftcfivii fctdi «0«>li Mi bt need to amend 
ibt p«t^^io«i to liK^4t tilt Ptnf dahit (Mt 
iBdSMi CSaliHi CoiMiiitot Rolt 19(c) and 
Goiift sff Ctaim Rvk mt)}, and It wm 
barr^ 1^ tilt apfSkabIc ttatuto af llmlto^ 
iioM e»i«taiatd in itetioK ?OIl Id. al — ^ 
m TM at 1S70-71 (1979). 

Ktfttmot Off that Kav»it 9>3£# dadtioa k 
mli^acard. bteautt la that iiiat«n$t therv 
-Aum no Titius l»ttwttfi the eUimt in the 
ordinal and amtndtd pttitiona, ^nd the 
ntw cUiim ^.taintiff attested to add 
Here, httm-aver. the qiiestiontd ex^ption 
had a d«a^relatk>nsh^ to tht ttme1> plead- 
•d dafisr $||ia fentral aocoii^Unt (claim 7}, 
and reunion baek b proper. Sat llMomi- 
nee THbie of Mimm r Vniud Sutett 102 
ClO. sm, 5€< (1^^ The icventh diim 
aa&i for a trve and oamplete arcountif^ of 
trmnftaet^ons ^Mnit^ out defendant, ita 
afenta, nmd empfoytti with regard to plain- 
tlffi prupeny and meu It iprcifjcafly 
allecti ihat dlfendani hat v^iolatod iu 
dutiea aa i^Mrdian in that fur>di appropHat- 
ed by C^miifreaa for pklftliffi yue and bene*' 
fH hav« vw>me into defendant's poftse«aion as 
a retuh of the trvtt reUtionihip. and that 
defend^m: hai faifed to ade^juately or cor- 
reelly a*^ -f>unt **for tuch • • • di^bur*- 
alt, and di<po»aJ of iuch • * ^ p*y. 
menu - • • /* Thui. the lanpiage in 
cUim 7 moie than ^uffieteat to encom- 
pau th* Mccouniing exception no* befc»re 
^ee. *.jv^ Tribe, Muprm^ U IndO. 
Comm. an 4flS, etpecially m light of the fact 
that the uppropriition fiiruret in qM«tton 
Ik ere |*ft;« *d«d in r«fipon5e to plaif.iifrt re 
quest for an acrou nli ng Set, ^futkfrtt S 
Cro$ t'e^nlre Tribes. suprM, S4 indClComm 

bfjoTid :ftt te<* >fir periM^ foflo*fcM>^ e^rriMKHi 

|4»dtr LI*! p»«*m»fr* tyb^%c»piion »* proper 
#v*n in nhe «a*ef>ce ^ a treiiv oM^^i i<m ip 
m*k# Ujr Jill- 1^1 »ppfop/atiin» H€mr%«f. 
iR e:x of tNit &ptRKj«. mfr^ ue canMler IHr 
Tftb*'* Ai^f>««l frd^n the tn*l >«dfr*» r#itrr«t»QA 
of 'n* f.riur rvhrt| ih»f |^ fr^*iv oMtj^#(Kifi 
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hcArii^, ind Umfm adinwoiM eft 

cifieaS^ for pUki^ffll btMm. it H M Ift 
kny eC tlim ip^ivprwiiwM »{pfiM to 

Opinion M IM,' sad cmh died Buprm. r«* 

duU««» snd uUt^ ui»l jvKift 

AcV«d ^iliim hit dticreti^n m ceiHtruinf the 

Inf. Wf findi Aeopfdrnfly, Uial this txetp^ 
tbft fs |)rt}$3trl^ withm the icDpe of cltim 

vni 

Tti* Tnlx-'i rrqiTTfU for rrv whkh we 
«>ni»d#r involw m*tnJy the «j£t*nt of tht 
C<jv*nim<nt*t oblifitioii \c makf tribal 
fuMf productive eilKcf by depoftiUng them 
tn tfiUfest-brsnng »rt£HinU or b>' invcilir.g 
thrm rniitfull>'. Pl»intiff chillen^ei a 
number of lb* tHftt judge's holdifigi in this 
*r€* (Paru LXXXVni. LXXXfX, XC of 
ih« judgf 'f opmioii) 

Ttni Iml judge i* eorrvrt tH»i it it 
the t«itf«d Um of thit oovH that, to n^vtr 
inUrrtt Of damjg«t fof non^inveument. In- 
dtant muft thow tUtyto«^» irc&ty. or oon- 
ifAct ftyihoetty c^U^mg foe the ^ymcnt of 
mier«t or for invetlmcni of tribal fundi 

CiCt at 385. &18 rad at Ch^ytnne- 
AmpMho Tn/iw. J^i/pf«. 2n6 CiQ 340, 512 
laSO. Gih Rnef Fimt'M^HcQfm hdi- 
MP Ccmrrnjmty, «upr«. 218 Ci D at - — , 
r 2d ai 216^17 The problrm b*f» i% 

firorp4i«R. ♦rvf*i{ of t^e *tm* fontemtOAi wt 
Kavr r#)«cta4 <m ^fi VI af thit O0i\»OA. «tfpr< ) 
Ml cQnn«<t#a<i with IHr mam f*cr{HK3<t Our 
A»cu«f ^ im *»rt VI #ppi*et 10 {K« tub-rkcep- 

ti T1*# *(mt#r o# tHi» a^M^Mon, di^k^tiftg m Mr* 
cftVfo Atcu«M<4 thete Mciuiei «i *omr len^h. 



tW titeunot «r Mi 1^ Midi nyiKoHty fi^ 
varioiti fimdi. dt^U» and a«tt»iitft 

A- fUipm %rg\»m iU^ljr tkat iur^ 
re^iM by Saw to bi dtfw#W4 tti llfp^ 
aoooimU gt 1% immi^ 
di^todl gad Mi bf defgfidgjtt U eibtr, 
i m iBta i mil bMriiig geoMiiila (t. f . **Ul|*'' 
•r ''IMH^ Afenqr^ g^oufiu^ H a ^t^J 
tgitf thai e«igig ^tiitr tribg} fit^^ 
r«quk«d to be dtped^ \n i^r^^yi^^ 
imn, ■ocottfiti) wf« TWfJnJp^ty U e 
" tfwy t» tow)pb oid tw cwnmm acoatmu 
or totally fwn*pipdttet**t defi^tjtg^ or tbe 
iit«ri(t vk-aa pi^ to iba Govi nune^^ 
for the banef^ of tbt Nav^oa), 

Tht trial Jodgt dots »ot dirt^Uy addr«t 
tKoae potfita and wc caimoi tay that tbt 
oontttttkxtt art f Hvoknti or i^c^ljiiiantia} og 
their face (or ai argvtd to m$) But at the 
aamc ttmt ai* not bi a {H^Hkin to 
»ol*/e th«ae mvitt. itvtraS of wtiich embody 
factual csmpOAtnta, We think therefor 
that they t}K>old be tR*iftltg»ti^ further 
and ^atntiff tbou^ba.ftitfmitu f| to show 
if It can, that loch depotiu of \fi\t^\ fy^di 
in mm tntemi lietfing or ftiif,.ffu,tfu| 
acoounU were wrongfully mad. 
end *ie vacate the Irial jud^'i di^mivsaj of 
^uppiementary e»reptton 5a fj,nd Pan 
LXXXVIIf of hit opinion) and u m^t\4 for 
fwfther pfOC*tdingt on that exu-itii^n 

B. The Ktvaioi' teparate fH*lni ihtl, in 
, the period before July 1, 1930» Govern- 
manl had a duty to invent p!airjt,ff ^ 
in trust hat already been reject 4 (^y^ ^ 
hnih) in large part in Mc&c$l*^nt Ap*che 
fnbt^ atpes, 207 Ct.a 51t F.2d im 
The and ^lalutet on ^^^^^^^ pj^ji^. 
tiff now relief were before ihi <^#$^|ffD 
rourt but were not aeeept<Hi ^^ imposing 
tucb a duty to inveti or rr.»ke #!uct{fcc* 
Id The trial judge did not err if. foWuAi^f 
.lf<E$rji?e/i> in thia rcujioct** 

Jl. Of) thr oiMr n*{*d. ii m*j vrry i^j,^. 
the ^f$^«ir<^era*»rr did noi coRtM4»f wrt«wi 2f 
of the A£i of Mav 2$. ttlt. ch t€. $ut 

0f tne Aft of iM(ir 24. i^H tf, ^* 
Sut 1037 On ftm$f%4 tht p4nw« ^{^^ 
tn»{ judfir mj% *pprit(fc# the »m^-t ol ihOi# 
$Hr<n cjf lefi»1«<t<?«i to tn«< v^rnH ^Art 
tXXKiX ol the irnk\ Pfumpi^ «^«(f4 
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lg«Hj« KAMiiu or Mmrm^ lnw w M 



miii^ mrmi m triM f «idt ik***^ fcs«t 

^•tfiiit iocwiiU. fii St lOi, iSi rJi U 

{141 As for » ttptfmu obligaaoR W in- 
vtH tribes ftindft prod«ctiv«J/— wfctihir 
tiMM funds bt t«nwd f nim^ or pUmt Ui^ 
si fuiidi--Uo Miltr k »oi rt aU dttr tt 

tilt prMOUU^, bMd oil COflfTMiOi^ftl 

csiftCtm«ttU. mad* t4i us o« thk pobt ^ 
pUinuff Oftd by th« brkf omkut ct»^ to 
tijbtuntkl Wf ihlRK ^ ^ 

probkm dttcrvw f urjitf consi^rttlM, and 
«f remand iHa tottit to tha tml j«idft ao 
thai he can rocoittidar it Ui !^bi» i>ei 
QDly of MmcMl^ but al«o of C^^^A^ 
ArBfMhc iwh'th »iM not ovyruM by J/ai- 

Ota. — . — . m F^i isoa ISO* a, 21 

100 S.Ct l$«f. UBdAi m C19S0K 
«rtd tb« partin^nt kftolatkm whldt wa* not 
r«j*n»d in MtumlM ittpM^— at wall 
u ihr ntWvftnt f^eu to ba {^^vad To 
fsdliUU Ihift rtcoMid«ratiOfi, v*c«U 
P.ru LXXXIX tryf XC of tht trial jedga'a 
opinion to the tsirnt ihty prrvttii gucb 
rm>n«id«r»tion from Uikinj^ pUoa. 

IX 

!U} Tba ifitl jvxif* ^tpaatad, in p*»- 
i«f , hii prior hoJdlng iKmt tha Gavtrnmant** 
obtifslion under the 1W treaty to prairide 
•duiuUon for the Kavajoi lasted for no 
more thu 10 yean. The Tribe laeka ra* 
view of tHii rising, and though ^ to not 
nefieaaar^f %o eontlder it in order la dea) 



tto«a aaw b^ara m Caaa Fan VII af Oito 
ifi^ aiViv& M da aa btflMiaa Umi Mi* 
kighm 4k^mm9§ and ftar * 
iiliitfkmiit ivia ill dH TWi li dng tte M «s« 
tart al it^iniart^ HdiiclannAllirtiaM 
dir tba tM nwilir, 

Aitida VI irf tka J*«»5d^ •» 
lava: 

AftnCL£ Vi la ardar W Wira 
eM£artiaa af ladiaiia artarinf irt» 
tbto ^aa^. tta Mt^iir af aduo^ ia 
idadttad. a^MdaQr «f Mi af tJM rt 
ba tatiSad a» i^d agrkatofal parta 
of tlito reaar^atMa, and tbey tMnrfara 
pMfa thetnithaa la oo#v^ tiiair c^S* 
dm. maW aad f amSt. brt waaa Ikt agaa 
of ib and ^xtaaa yaan, to attaad i^oali 
And H to Mda tiM drtgr af tba 

•gciit for aaid Indtam ta aaa tbrt tbto 
tlspuSaUaii to nrkt^ oompliad a^tli; aad 
tJia Ui^t^ ^tat afiaaa t^t, far avanr 
tbir^ ehildm baiwatn agai «rba 
can b« iadttcad or aompaftod to attaad 
aehoc^. a h«aa »haR be pwidad. and a 
taacbar competent to teadi *^ eSementa- 
ry branches of an Ea^ith cdoeaUoa sHaU 
be furnlthad« who arOt amonr 
Indtona, and faithftttly dladttrft hto or 
bar dy ttoi m a teacber. 

TT>a provmoni ^ thk ankle to oontia* 
ttc f ora^ kss than tea years. 

We apaa^tb the trial Judga that. In tba 
abaeaoe of vary sti^ materials Sttgfaitlnf 
the eenimry, the teeond'pai^n^pli tmict be 
ukan litaraUy to aiaaa that the defendant's 
obllfaiioRS under the Ankle ware not la 
eonltnue for than ID years. In fad, 
Congreaa made lift consecutive pa^tnanta 
for Navi^ rducattoOf beginninf ia 1S71 
ami endif^ ISIOl The Untb appropHatian 
tspreialy said: ''far toft af iaa ^slall^^ 
meac^ far pay af two taacbm par aistb 
Artieie af tiaaty af Jaaa fm^ aigbtaaa 
hundf^ aad sbciy-a^ tm« tJiaaMad dal- 
Ui» ♦ • Act of May II. IM. ^ 
^ il Stat iii* m lempbatto added). 
TT^cna wart no furtbar appropriatiaaa far 



»tlh the partirular suj^meniary escep* ^^^^ adMcatton tii^ till 
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Mr. Hall. 'WhcM»vi'r is next, please identify yourself for the 
record, and put your ntatement into the record also. 

Mr. B«Yi>. Thank ypu, Mr. Chairman. ])|y name is Thomas Boyd. 

We strongly feel that the education claim is the far most impKjr- 
tant of the claims that are before the U.S. Government, or that has 
been judged by the VS. Government. 

We fee! that because education is recognized by all the Navahos. 
It is an area where we are most**^riously limited" by the Govern- 
ment's failure to honor its promises within the treaty of 1868. We, 
hope that a recovery on our claims will help to offset the tack of 
education, opportunities that had handicapped the past generation 
of the Navano people 

We strongly feel and are urging this subcommittee that we have 
our day in court ott surimportant education claim, and we are con- 
fident that you people in the Congress intended us to have a fair 
hearing on the merits of all claims properly pleaded in our original 
petition. 

^ The bill will give us an opportunity, and will fully protect the 
tluvfrnment against the relitigation of any claims already heard or 
presently {Handing before the U.S. Claims Court. ^ 
r Thank you 
Mr. Hai.l. Thank you very much, sir, 
|The statement of Mr. hoyd follows:) 

» pRKf'/^kKI) StATKMKNT ON HkHAI.F OK N^VAHO NaTION 

Mr Chuirnian My m\mv \hi Thoman Btiyd. I am the Tribal C'ouncilman from (Vy.s- 
tal Chapter and a mfmbt*r our C'hiinitv Committee, ! want to cmphasi/e Mr V^or 
num's re?narks concerning the Government's duty to protect the Navaho Tribe from 
the unjUst ifuHi dismiss^ {jf its fmr and honorable dealings claims. Our second 
v^::ini.. t*Uof ne> 's conttttct s^a* ini<rtiJrd *n nrevefit the result of the C<)Urt of Claims' 
decision in VM'J It spi^cinoilly rt^quired both inbal 'nid Secretarial approval of any 
"cfunprnrni^*. settlement, ur other adjustment" of the claims ori^inallv pleaded by 
our flrsf attorney in lurMi That provision was intended to fulfill ihe duty imposeil 
on the Sec-retary of the Interior by 25 U S § 18a to supervise tribal attorneys and 
pnitei't \hv Trih- against their mistakes 

We didn't knnw u) what our si*<-ond claims attorney wa*4 doing on our claims, 
Hv nvvvr rfpfjftt^d his proponed amendment of our original Petition to the Tribal 
government His letter of July K lHK:i. to the Chairm'an of this Committee indicates 
that he did not intend to di?«miM>^ our ' fair and honorable dealings" claims and the 
Tribe cert^iinly had no uitention of disr^jissing any claims covered by our original 
Pt'titjon Particularly, we would nt^ver have dismi.ssed our claim based on the Gov- 
rrnnient's failun* to pr^^vidi* education in accord^nfe with its 1SI)K promises? and 
Cnn^^^resN later rec^ffs'^^^^i^'^ <>f its sjXTial obligation ^to educate our children. Educa- 
tini^ }s rt-ctf^ni/i'd by all Navaho as the area where we ar^most seriou.^ly limited by 
the (tovernment 's lailurt»s \n honoring its promises. We hope that a recovery on our 
claims will help to otfs<»t the lack (il educj^tumal opportunities that handicapped 
past ^ener;4tions f)f Xavaho ^>eufile 

The Department of Justice attorneys should ha%^e askt*d the Secretarv of the Into- 
ruiv tn approve the I'MW^ amendment *»f our original Petition as an "acjjustmefit" of 
tfie claifiis, dr<tppum ul! claims bas<^ on the (tCKvrnment's faiiure to deal fairly and 
hofii>r.d)l\ \MiU the Tnln* In the case of the rtniuction of the Jicarilla Apache 
TnlH's' cunmed alKUi^mal area stipulated by its attorney, the Justice I)epartme!U 
retusfKi tu accept the at t or ?u»ys' action Ufitil the Ctmmiissioner of Indian Affairs had 
:ipprf>ved. as re(|uit'<'d by the attornes s contract Hmv**ver. the Jicarilla stipula.i^)n 
cuntr.iiv ttj tht' (I'lVt-r nttient'N interest, while tne amendment of our Petition 
vva> if} the Uf>VfVnft^i*nt's favor The Navaho Tribi» thus suffered the loss of valuable 
c iauns iH'cmst' thi' ( iuvef nm(»nt haci faih'd to su}><*rvise its attorney's dismissed of 
claims haM*d on tair ai^d honc^rahie dealings Tht» {toverrmient's pres^^rU |K)sition 
that It Wiis not re<^uireri \o protect the Trib^^s mtf-rest under the Claims C^ommis- 
Mnn V *'Uhnk' in the Jicarilla case not appHcabie iH'Ciius^' our original claims Peti- 
turn had ntH ni.idc an> mistake in clamimg lan<ls owned by others. Our .nc^ccmd at- 
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fnrnt". nov\ shvs h*- wa?- attt'inpliriK consolidaU* our claims and did not intend to 
ihsn-.is^ anv chums in thf IVtitiun Since a 'withdrawar' of claims wa^i ambif^uous— 
•t ijbviouijly di)^^ not su^i^nt a "mistake "--thi? tk^partrnt-nt of Juj^tke should have 
d<»mandH Tribal and Secretarial approval. 

Knactment of the bill is needed to reverse the Government s regrettable hu\urt> to 
(uHiH Its dutief^ under 25 U.S.C. §81iai and our attorney's contract We sery much 
^^ant our diiv in cnurt on our impt^rtant education claim, and we are confident that 
Tun^ivsji intendtKi us to have a fair hearing on the merits of all claims properly 
ph^aded in t)ur otigi^vU Petition. The bill will givp m thai opportunity, and it fuUy 
protect?; the (i<nern. 'nt against relitigation of any claimn already heard or pres- 
ently |H-ndinK bt'fcjre the U.S. Claima Court, 

Mr. Hai.i.- We will now hear from Mr. Plummer, 
Mr. Plummkr. Thank you very much. 

My name is Marshall Plummer. I am a council delegate to the 
tribal council 

1 get a feeling that you are a little bit confused about v^hat we 
are trym^^ to present here, Mr, Chairman, and I would Hke to 
verify that a little bit. 

We have had treaties with the U.S. Government. I don't know 
whether any of you have heard about our plight, but we have been 
(\uuv wroHK by t-he LIS. Government in many way? just because of 
the treaty that we agreed to back in 18(>8. One of the agreements 
was specincally on education. I guess most of you are aware that 
the Bureau of Indian Affairs is responsible for many of our re- 
sources, included forested areas, range management, education, 
social welfare, et cetera, et cetera. These are all social programs. 

Some of the different things that we want heard in the courts 
are related to these areas. One major one is education. And this is 
what Mr. (Gorman and Mr. Boyd were referring to in their testimo^ 

\Just to i;ive vou il^ idea of what we are talking about, the effects 
and tht^ consequences of the failure of the Government to provide 
ns to the agreeinent we made back ' what has happened 

just tn give vou an example of th...— first of all we. as Indian 
(HM)pl(*. have had to adapt ourselves to a foreign lifestyle. I am sure 
m,\m of you are ayvare of that, as you hea d Mr. Gorman speak. 

Mr. Gc^rman has had limited education, whereas I bemg the 
voun^i'st member here representing the tribal council, had gone to 
collc^^e and can speak probably better English than he can, but 
pruhahly have the .same concepts in my head. It is difficult to adapt 
tn a f(>!'ei)4n litestvie. 

What has resulted is that the tk)vernment s failure to provide as 
the^ staU»d so in the agreement in ISf^S regarding education, what 
ha^ haupened is that there have been many socuU factors, native 
social factors, that have surfaced. TckIuv v/e are facing 85 percent 
unenij)lc)vment on the reservation— not our fault. Every year, the 
( ^n^re^^ apf ^nip! iateh ^<:\\ million to us specifically for welfare pro- 
uranh Thirst* people out there have a limited education. They just 
{ion't have ihv opportunities. 

The.M- are some of the thingK 4iat we want heard in the courts. 
fSut hn>i'(\ nn the decision that was rendered in ll^il we did not get 
tiiat opi.uHt unity. Th\^ is all we are asking for. that these cases be 
hrouuht hack so that they can he judged based upon their merits, 
not im Mune technicality This is what we are here for, and we ask 
\our' assistaiict*. 
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VVp fW'i that, i! wt art' given the opportunity, we won't have the 
same situation I IT, years from now as it is now, We signed an 
a^^reement 115 years ago, and look at us. We are dependent upon 
the Federal Government, and that is not what we want. We want 
to become seii-sufricient and not have to come to Washington to 
argue fK)int,s of this sort. So we are asking for your assistance to 
give us that opportunity for the casf^ to be heard in the courts. 

1 would also like to invite each one of you to our reservation, to 
visit with us, to set* the plight of our pcH)ple. 

Thank you %ery much. 

jThe statement of Mr. Plummer follows:] 

Pkki'akku Statkmknt on BKHAi f-" oy Navaho Nation 

Mr ('hiiirn)an My nami' \h Marshidl PIummf»r. ! am the Tribal Councilman from 
i\j\(jtf l anynn ( h.iptt r and the youn^'est membtT of ihv Claims Committee 

Mr <u>rnian s statt-rm-nt hn^ ruver€»d the terms and effect of the hiil. und I wUl 
not elaborate on his remarks I want to focus the Cummittt»e's attention on the feej- 
u{ the Nasaho |Hx>ple concerning education Throughout our Heservatitm there 
ha> \H'vn u si-ns<' nt Ix-trayal and kiss bt^ause the (Government failed to provide t^du^ 
r;U{on fi,« taif in-^tplf as its iSivN agrt*ement promised. 

Wi- iiM- fulls awar** of thi- fact that under Article VI of the l^ti^ treaty the (iov- 
t rnment prumi.sed to Hive us the "advantages and benefits" ' ot "civilt?^nion" 'and 
afi KnKhsh ♦•ducaiion " ' At the same time, the (k)vernment took our land, and our 
leaders recui4fu/<-d that wt- could survive as a people only if we were able to achieve 
thf ^H'fic'fits ^^t riKili/^iinm" h'cause we no longer had our original land base. We, 
therefore. readil> aK'tetti to tht- (Jovernment's terftis in Article VI of the Treaty 
AlnioNt tninuiitateiy after the Treaty was signed, our ancestors be^an to petition the 
Ctiitfci Stat*"^ (M.-M-rruTu-fit to live up to us promises by providing educational faciii 
arui teadu^r-- for all uf tiur children Those pleas tell on deaf ears m Washing- 
tun wht'rt' und/T tho CniltHi States own laws we were not ailowtKi to s^H,*k judicial 
r^'hff until pa.ssitKf nf the Indian (1aims Commission Act in I'JUl The Navaho Ti^e 
prnrnptlv filrd a cLuni under Se^-tion 2 that Act C S.C § lih\} based in part on 
ffie (invernnu'nt t-uhire to dt*al fairlv atui honorably with the Tnb<* m nu^tmg its 
fducafHnt.t! lUfuftu! nu'nt> Despite the contentions of the Justice Defjartnient that 
.■>otne part-. it\ <tut i laim^ survive the IWJ "withdrawal." tht^ fact remams that (uir 
i.xii afHl hnnorablf dt-ahngs ' etiucation claim will never bt* heard on its merits 
wtTh<Hi! If^j^l.it 5nn >uch a> H H 'A^^'A'A 

Ut' «eff app.iljeri to iearn that the Couri of Claims dismissed our "fair a!)d hon 
*a.thU- tlralniu-- iiaim> l>«-cause ni the unauthorized actH>n nf f)ur attorney This js a 
V jrat v a-t' nf i If H ern men t s taking advantage of uur attorney's mistake \n the 
tau' of !!- rfut\ under 'S* C S t' S ^^^^ to protect us against such unwarranted action 
In •»ppn'.!f5^ tiu- bill, tht' ^oVi'f nrTU'ni stiU taking advantage t>f the Navaho Tribe 

-lutu' I of thi^ vi'AT marked the One Hiimhtui Fiftei-nth anniversary the 
N jv.d>'f I f.Mts li^H aUM' nt a techfucalits and the CMJvernment s own failure to ?non 
if'-f fhr .ftt utH'v^ infHrart St had afjprtsved. we are still waiting U^r our first dav in 
'>\it\ i<\} th<- mi'Tiiw f»t nur claim that it di<l not hiMior its .-ide ul the [bargain. Task 
t h*- > ' 'nif!ntt»'r U< ,i prtfve tile biU 

Mr. Hall. Whert- is your reservation located? Where ii? the head- 
qu<irtr!-s of it'' Where cio you livi*^/ 

Mr i MMKH Wifulow Hock. Am , is the headquarters, and it 
i \trn(i> intn An/tHia and New Mexico and Utah, 

Mr Hai.i., How many aro in that area'.^ 

Mr. Plc MMKK Approximately lfi(ijH)() people. 

Mr HAi.i,. And you say thert* i^s To [)ercent uni-niplovtnont at this 
inno'^ 

Mr I'lA MMKH l'JK}]t\ -five [)otCffn 

f-vj- ' • \ ; ; . 
Kf .N ■ \ ; ; ; ■ 
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Mr Haij, EightvTive percent at this time. 

Mr. Plummkr m ; and the welfare roll is $31 million right now. 

Mr Hall. The 15 percent who are employed, are they employed 
on the reserv^ation or off? 

Mr, Plummer. On the reservation, generally. There are some 
border towns such as Gallup, Farmington, Flagstaff, and areas like 
that, where a limited amount of our people are employed. But a lot 
of our people who are employed are employed by Government pro- 
grams that put out these social programs. 

Mr. Hall. The 85 percent who are not employed, what do they 
do*^ 

Mr. Plummer. What can they do? 

Mr Hall. Are they educated at all? Do they have any type of 
education or schooling? 

Mr. Plummer. Right now, the average level of education on the 
Navaho Reservation is about 9.5, 

Mr. Hall. When you say the level of education, are you speaking 
of high school or grade school 

Mr. Plummer. The grade level is 9.5, which is a freshman in 
high school. 9th grade. 

Mr. Hall. All right. 

We will now hear from the gentleman representing the Attorney 
General .Mr. Liotta. 

We will ask questions of all of you after we have finished with 
the other testimony. 

Bill, thank you for coming. I know you have a schedule to meet. 
We appreciate your being here. 

TKSTIMC)NY OF HON. ANTHONY (\ IJOTTA, DEPUTY ASSISTANT 
ATTORNKY <;ENERAU LAND AND NATURAL RESOURCES DIVI- 
SH)V. DEPARTMENT OF JUSTICE, ACCOMPANIED BY JAMP:S 
BKOOKSHIRE. CHIEF OF THE INDIAN CLAIMS SECTION, DE- 
PARTMENT OF JUSTICE 

Mr. Liotta. Mr. Chairman, I would like to introduce Mr. Jim 
Brookshire, the Chief of our Indian Claims section, and, with your 
l>ermLssion, he will stay here, 

Mr. Hall. Yes. 

Mr Liotta. Mr. Chairman, also with your permission, I have a 
statement and I have a summary of the statement, and, if I may, I 
would submit the statement for the record. 

Mr. Hall, It will be made a part of the record. 

Mr. Liotta. Mr. Chairman, members of the committee, it is a 
pleasure to appear before you and speak on H.R, 3538, and I thank 
you for the opportunity. 

The Department of Justice opposes passage of H.R, 3533, which 
would confer jurisdiction on the LI.S. Claims Court to hear certain 
claim.s of the Navaho Indian Tribe, previously filed and voluntarily 
withdrawn in October 19B9 by counsel for the tribe. 

In ll^TH, the Court of Claims ruled the withdrawal valid that was 
made without the knowledge of the tribe or the Secretary of the 
Interior, The Department also opposed passage of a legislative 
predece.ssor of H.R, 3533, which I believe w^is H.R. 4445, which was 
not favorably acted upon. 
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The Depart nu-nt then believed that Congress should not reverse 
the clear holding of the court and set a precedent for reviving 
claims for which the statute of limitations has long ago run. We 
opposed H.R. for the same reasons. 

Moreover, the language of H,R, 3583 is even more general and 
imprecise than that contained in the prior bill Since it allows re- 
submission of withdrawn claims which have not l^en considered or 
decided on their merits, and which are no longer pending before 
the claims court, and have not been previously determined on the 
merits by the U.S, Court of Claims, this circular language, I 
submit, invites further confusion by merely referencing prior 
pleadings and hearings in this very complex and protracted case. 

That is the completion of my summary, Mr, Chairman and mem- 
bers of the cominittet\ I would be pleased to answer any questions 
to the bi^st of my abiiity. 

(The statement of Mr. Liotta follows:] 
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Frki'auku ^-atk^knt or Anthony C. LicmA. Deputy Assistant Attorney 
Gmkiiiiau Land and Natuhal Rksources Division 

1 mm Anthony C. Liotta, Deputy AssUtant Attorney 
Ccnaral for th« Land and S«tw«l Resources Division, of the 
0«p«rtaent of Justice. Thsnk you for giving ths D#psrt»ent 
this opportunity to present our vie%fS concerning H,R. 3533, 
which would confer jurisdiction on the United Ststes Cleies 
Court to heer clsies of the Nsvmjo Tribe of Indian* i^ich were 
previously filed with the Indian Claims Coroiesion and volun- 
tarily withdrawn in October, 1969 by the Tribe's counsel of 
record, and which have not been considered or decided on their 
fiierits . 

As you may be aware. I testified before the Senate 
Select Coiaaiittee on Indian Affairs in November, 1981 in 
opposition to s similar bill (S. 1613), which was eventually 
rejected by that Cojnmfttee. A copy of ssy statajsent on that 
occasion is attached to my present statement for your reference. 
I have also attached to today** stateaent, letters from former 
Assistant Attorney General, Carol E. kins and Assistant 
Attorney General Robert A. HcConnell to Congressman Jaaes V. 
Hansen, in response to questions raised by the Congressasan and 
Counsel for the Tribe In regard to the subject of this legisla- 
tion. Those letters explain in detail the Department's reasons 
for opposing passage of K,R* 3S33 and its companion bill. 

The Departaent of Justice is opposed to passage of 
H,R. 3533 for three basic reaaons . First we believe that counsel 
for litigants in Indian Clalsns cases, as with all cases, must 

-> 

i 
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be recognized ms having the authority to conduct the prosecution 
of A cIaIqi, and that the aubject clalQi %r«re duly withdrawn by 
counsal for the Navajo Tribe. Second, the Tribe has been and 
Is being given a full and fair opportunity to present its 
clalss under the Act of 1946, to dispute the validity of the 
actions of its counsel « and to litigate all reoaining claiss 
under remaining counts of its various petiti6ns. Finally, the 
Depart sent believes that the Congress should not directly 
reverse the decisions and orders of the Claims Court regarding 
claims voluntarily withdrawn, and allow by special exception 
the litigation of claims which would otherwise be barred by 
the operation of a statute of limitation. 

The apparent purpose of this bill, as it was with 
S. 1613, is to allow the refiling of claims which were asserted 
in the Tribi»*s petition In Docket No. 69 (claims 1 through 6 
And 8), originally filed on July 11 , 1950. Those claims were 
voluntarily withdrawn nineteen years Icter, when the Tribe's 
counsel filed an amended petition asserting only the seventh 
claiK of the original petition* Since then» his actl *n has 
been the subject of extensive examination and second-g^uessing . 
In 1979, the Court of Claims ruled that the attorney had 
authority under his contract to withdraw the claims, notwith- 
standing any lack of knowledge or consent by the Tribe or the 
Secretary of the Interior. Navajo Tribe of Indians v. United 
States, 601 F.2d 519 (Ct . CI. 1979). The Court found that 
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hl» action was tactical daciiion aiaiUr to those attorneys 
constantly aust make In th« conduct of litigation- The plaintiff 
i» bound by the actions of its atto^nay." 

The trial Judge's initial decision was clarified in an 
order of September 28, 1979, i#hieh was\ustained by the Claias 
court in a decision finding that if the surviving seventh 
claim did not include certain cUias. those claios aay not 
be reasserted because of the statute of limitations. 1 have 
attached a copy of the trial Judge's clarification and would 
be happy to furnish copies of the opinions of the Court of 
Claias to the Coaoittee, if you desire. 

The Department's second conrern is that this bill would 
lexpressly overrule a decision which was arrived at after a fair 
sod full hearing by a court of competent Jurisdiction. As is 
evident from the ejctended period over which the issue of claims 
withdrawel was considered and by the nuaher of decisions and 
clarifications which were precipitated by that consideration, 
this Tribe has received its due process to provide it with 
additional opportunities will bt to delay consideration of 
the claims of others which are still to be considered. All 
claims which they have properly prosecuted under the Act of 
1946 have either been legally withdrawn, settled, considered » 
decided, or are still pending on an extremely c<»splex and 
detailed docket. The bill would expressly contradict an unequl- 
y.^cal finding of the trial judge and the Court of ClalsBS by 
declaring that prior claims ''were withdrawn without required 
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«ppr.iVAl by the Trlh# «nd th# Secretary of the Interior/' «nd 
would severely caspllcete the pleedlfigi in « eese already 
characterized as %yeantine" by the Court. Since the bill 
doe» not specify what specific claims would be allowed and 
aioply reffrs back to prior petitions and hearings, it invites 
m whole new layer of disputes over the scope of the bill 
itself. . , A dispute which would hardly serve the interests 
of Justice and the public. 

Finally, the DepartiBent believes that the passage of 
H.R. 3531 would set an unfortunate precedent, and could invite 
similar future petitions for relief from the operation of the 
statute of liir.itfltlons for claims under the Act of 1946, Since 
the right of the Tribe to present additional claisjs under the Act 
has been litiMated and denied, the passage of the bill would 
constitute the granting of a special exception to the operation 
of the Act's statute of limitation thus frustrating a niajor 
purp^^se of the Act and encouraging similar untimely requests 
for private relief on behalf of others whose claims have been 
withheld or denied In similar circumstances or who may argue 
same other justification for an exception. A similar incident, 
involving special relief from the operation of the defense of 
res judicata and allowing the relitigation of a claim by the 
Sioux Nation, has been followed by the allowance of three more 
exceptions to other tribes. Sioux Nation v. United States , 
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220 Ct. C 442 (1979), tiilA ^-S- {1980). I have 

attached « list of those cases to my statesent . 

In conclusion, the Dep*rtaent is opposed to H*R» 3533, 
because it expressly reverses the lawful actions of counsel for 
the Tribe, as fully and fairly consQfered and sustained by a 
court of competent Jurisdiction, because its languagt^ i» vague 
and will only serve to hinder the fair and prompt resolution of 
the underlying dispute, and because it sets an unfortunate 
precedent which may well lead to similar requests for relief 
frvm tht* operation of a fai; and reasonable ststut*? of limitati 
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1 ats Anthony ^ Llotta, Deputy Assifttant Attorney 
General for the Land and K'atural R#*oarcei Division. As the 
Committee Is aware, S, 1613 would confex; jurisdiction -on the 
United States Court of Clains to hear claims of the Kavajo Tribe 
of Indians which were previously filed with the Indian Clairos . 
ConaaUsion under Section 2 of the Act of August 13, 1946 (60 
Stat. 10^0. 25 U.S.C. 70a) and dismissed by withdrawal in 
October, 1969, by the attorney of record for the Navajo Tribe,*/ 
, The cldins that vt-re withdrawn were Claics 1 through 6 and 8 
In Dcfki?t No. 69, 

\. In tne bill the claims are rathar generally represented 

to bet 

V ^ 

* * * clains that <1) Navajo Reservation 
lands were taV.en by the United States ftr 

disposed of to^^thers without payrcent of '* 
^ adequate cocpensat i on ; (2) the United / 

States failed to fulfill Article 6 of the 
Treaty of June I. 1868, 15 Stat. 667, and 
to deal fairly and honorably with the 
tribe in providing educational facilities 
and services through August 13^ 1946, and 
(3) that the United States ffiisaanaged the 
lands and resources of the tribe; ♦ * ♦ 

Ve wish to point out at the outset that the description 

of the claitss in S» 1613 is entirely too broad and ioprecise. 

Nevertheless, each category of claims warrants attention since 

♦/ In 1979 the Court o^^ClaitfiS ruled that the Tribe's attorney 

possessed f^uthority to withdraw the claims in question and 
stated that the ^'decision to withdraw . » • was a tactical decision 
sitnilar to those attorneys constantly tsust isaVe in the conduct of 
litis^ation. The plaintiff i# bound by the actions of its attorney. 
See Kayajp Tribe of Indians United St ates, 6t)l F.2d 536/ 539 

{cr.'cyTi9?9)» ^ 




efiActftfnt of *thli^ l^gt«l«tion would hav* very s#rioys consequences ' 
with rejs^pect to thi conduct of ongoing litigation in several pockets. 

Aft to the first category of claios, it is the Covernrent*fi 
position that the Navajo Tribe has not asserted any claiis for the 
taking of rTservation lands In Clalos 1 through 6 and 8* There \ 
is no good reason to grant t'ha K«vajD Tribe jurisdiction to file 
any such claiis now, score than thirty years after the jurisdictional 
bar of Section 12 o/ the Indian Clalics Co&isission Act* (Act of 
August 13, 1,946, bO Stat. 1049, 1052,, 25 U,S,C, 70k). 

The second category of claiies nay contain tvo CAtters* 
The first is a claiiu for the failure of the Governnent to fulfill 
Article VI of the Treaty of June 1, 1868 (15 Stat. 667). This 
cIaIh fA>r the nonfulf illnent of Article VI of the 1868 Treaty is 
currently being litigated under "Cl&ic 7 of Docket No. 69, in the 
Court of Claims, The second of these two claims Is the alleged 
failure of the Goverr^tsent to deal fairly and honorably with the 
tribe in providing educational facilities and services through 
August 13, 1946. If this is cseant to be a clals based on some 
obligation beyond thft teras of the 1868 Treaty, then the Govern- 
taent aubffiits that such a clal© has never been previously pre- 
sented. FurthenBore» if this second claita la based on some 
general obligation to provide adequate educstlonaX facilities, 
instructors and instruction, then to grant jurisdiction to the 
Court of Claitss would be to give the Court jurisdiction to enter- 
tain a cliliB that is' not available to other Indian clain^ants. 
ft 

This was the holding in Gila Kiver Indian Cos^gunity United 



Statgj, 190 Cc. CU 790, 801 (1970). 

The third category of clAlns Includ* allegations that 
the Cov%rnisent clfcm&nagad the lands and resources of the Navajo 
Tr.ibe^ Cl»it:j$ for lai sftanageisent of lands and resources are 
already being litigited In Claim 7 of Docket No, 69, and in 
Docket Nos. 299 and 353. 

In conclusion, it is the Department * « position that 
enactTxtrnt of S. 1613 would create confusion and prolong litigation 
on cli4lr-s that *ire alr&^dy before the Court of Claitss. Koreover, 
to the txtenc that thi-se claiiis *re included in Claiis 7, it 
should be pointed out that the United'^States has relied on the 
disrelssjil of CIal-::s 1 through 6 and 8 an^ h^s fr^Ded its litigation 
strAt€'i^v iic CL)rdirr|l>». Keopenin^ these issues would not only 
dupliciitc prior litl£atioh, it would undercut the Coverncent's 
position. Consequently, we strongly believe that there Is no 
Justification whatsoever for enacting S* 1613. 

^urthernore, enactment of this bill would be contrary 
to the policy stated in Section 12 of the Indian Claims Codsission 
Act (Act of August 13, 1946, 60 Stat. 1049. 1052, 25 U.S^C. 7Dk) 
which provides that all tribal claltss which arose prior to 
August 13, 1946, had to be filed within five years and that no 
clain not so presented ^aay thereafter be aubxnitted to any court 
or administrative agency for consideration, nor will suph clain 
thereafter be entertained by Congress." We have repeatedly stated 
that the erosion of this f:^olicy will lead to many applications * 
for special jurisdictional acis to allow.thf? litif.^tirn of 
foii.oit^-n rl^i r. $ «nd t^c" r el i t i RS t i on of pre-viously adjuuic^tci! 
clcii^rs. We tht-rf forc urge the Cotiaittcc not to sancticn th^ 
furtht-r erosion of this policy. 
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Honorable Jsioet V. Hansen 

House of Kepresrntetlvca 

Washing t€>n» D»C* 205IS ^ 

Dear Congreas&an Hanaeos 

Res N«v«j0 Trtl>t V, United States, Docket 

Kos. 69 and 299, before the United ' 
States Claicji fcourt . 

.* 

^our letter of Yaj 18, 1983 request* eKplanation of the 
ri«p«( t»knt*s actions In aeekln£ disnlsial of Navajo Tribal 
Clalns 1-6 and in Docket Ro, 69 after auch clai&t had been 
voiunt^riljf vithdr^vn plaintif£*a counsel without tKe 
arparcnt Knowledge or approval of-the Kavajo Tribal Council 
or the Secretary of Interior, tou surest that auob •ctlos . 
psy be inconsistent ^Ith a position taken by Departaeent 
counsel in an earlier case ( Jicarllla Apache Tribe v. United 
States, U>citct Mo. , *nd ^tsk whether such earlier action 

aKouT3 not atrve as a precedeAt to »llot^* aucL claitis -to be 
reinststird by legislative action, Vbu further ask whether thr 
dis&issrd clslff^s 1-6 and B are atill pending in current dockets 
before ths United States Cls&s Court, Briefly au9rasrited» 
th^ factr are as follovi^s 
f 

The orifinal petitioh cpnsiatinf of claitts 1 through 8 vas 
tiaely filed in Docket Ho. 69* Thereafter* »nd before the fiUnf 
deadline of August IS, 1946, plaintiff filed three additional 
dockets, ounbered 229, 299 *nd 355. S>oeket »o, 229 was an 
aboriginal l#nd claLa duplicating allegations pled In Claiss 1 
And -2 of Dockf t 69. Docket Ko^, S$3 was ms\ accounting clalr 
tor vlat&anageaent and j^reaeh of f idueler^ duty reearding oil and 
gas resources* Docket Ko« 299 ia an accounting eiais for via** 
Dsnageuent and breach of fiduciary duty regarding all other 
resources. These resource claiaa had beatt generally alleged by 
claiss 7' of Dockjrt Ma, 69« Accordingly, tbeae accounting claifts 
%^<re consolidated for trial » 
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On October 1 , 1969, foratrr Navajo counsel, Harold Hott, fil*r^d 
a First toended Petition which withdraw frotn consideration non- 
accounting claims 1-6 and 8 of Docket No. 69* In 1974 a Rub- 
fcrquif' t Navajo counsel^ Williais Schaab, filed a Second As^endvd 
Fecitiun in Docket No. 69 which purported to refontulMte and 
ffSitur*- nun-accounting claiea 1-6 and 8 to the case* The 
Cu!sn;5 ^a I L>n allowed this amendreent on the ground that it was 
biSfd on facts contained on claia 7 of Docket No» 69 which had 
not brt^n withdrawn, and otherwise concluded that the atleii}pted 
withdrawal by Holt bad not been effective because the attorney 
contract then in eftect required irvbel approval for anv 
"^djust-^-nt" of the claiDs. (35 I nd . Cl . CotBiD. 3055, 307/ 
J^nudiy 23, 19?5). 

Da Junr 3, l.V^b, Dt-^^d r 1 'lit^nt counsel f2*l*fd a tsotion to dlsrtiss 
cL^yih l-t d-iC 8 of Ix3ckt«t No, t9 on the grouTid that the "tetor!r:ul 
fii.n" Iv Sct..rtb happened after tht statute of limitationt i2b l\ F . 
7 Of.) K«o run. The Cuamission transferred the c^^ses to t ht Court c 
Cla^'^e; (liTtcu-r P.l. No. 94-465. 90'Stat. 1990 (1976)) without rulin 
on tt. IS Vjotion, The cases were assigned to Trial Judf*e Bernhardt 
wfiL) ftrtffirTit'U the Commission' s ^earl ier ruling that ssid claittfc 
ft?l<jt«d brtCr to the original petition. On appeal the Court of 
(l^itTs t*\^is^d this ruling and disa:i^*ed these cl^irLs, <?20 Ct . C 
3f)0 (iv7^). 60i F,2d 536 (1^79)). 

r 

«/ Cut t itjK-d on appeal that the withdrawal of clairrs 1-6 
nnd 8 »^ r t !,c , 69 by forrter Navajo counsel Mott did not 

r*'qnire ttit»Al or Stcret&rial knowledge or approval. The Court 
ct>nM:^ued the rt^Iev^.iL paragraph of the attorney*! contract (i.e., 
par, b, Coz. on I strs and Settlement a) as requiring; 



* * * tribal and a#cr<tarlal approval onl^ 
of conjproffiifcei , aettletaenta . and aisilar 

adjustments of claitsa, i.e^, the tenslna* 
tion of claitss in return for aonjc copsidcra- 
tion given ih exchange therefor. Paragraph 
6 did not Hisit the attorney** authority co 
withdraw certain claitst, aieveral of which 
probably were duplicative of those in other 
dockets, for what he perceived to be aound 
tactical or strategic reasons^ That waa 
precisely the kind of decision the attorney 
would have to sake in carrying out hia duty 
under paragraph 2 4>f tht contract **to 
diligently prc»*^cute the claims and to exert 
his bcst efforts to satisfactorily conclude 
t heix within the term of this contract.** 
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Indeed, an attorney cf? ild not etfectively 
conduct such m oajor Vndian claims case 
as this if he had to obtain the prior 
approval of his rlifnt and the Secretary 
before he could take such action* 

Cufis tqut'ntl y . the Court held there wa§ nothing before the CorQmis- 
fiion to which ih^ 2nd aroended petition in 1975 could •'relate back 
and the situation stood a« if the withdrawn claitss had never been 
filed. The Cotiitrission thus lacked jurisdiction to hear them. 
(Pages Bfet-Jb^ of the Couf t * s opinion.) 

We ^^ree with the above conclusions and the result. We 
oo not find this view inconsistent with the Cocjec i ss i on * s inter- 
prt-tation of the aStorntry's contract in the J icar 1 1 1 a A^ach^e c^se 
T^c-re. the C^n^ti i ss- ion had ordered a consolidated ^^aring oi the 
rttv:»ri^in/»l land clamps of certain Pueblo Tribes in the areas and 
to tht extent these claims overlapped the similar claims of the 
Jicarilla A^^che. The ComiDJssion s order of consolidation furthi- 
prc'vidt'd that any pt-titioner who would disclaim any interest in 
tht #*rva clrfi^ed ty the Jicarilla could avoid the consolidated 
ht ,*f inj.', vi the Jicarxlla Apache land claiiBS. Thereafter, five 
stipulations wtfe t'>tecuted between the Jicarilla Apache counsel 
nnd the s». ^at.. f. e counsel of five Pueblo tribes. Department 
cL'ur^sel ptrceived this action as an "adjustment of claitrs*' 
requiring rtp^rov^^l uf the tribe and the Secretary, The Con;ris- 
sion recu^",ni2rd the validity of the contention that such 
i'pproval should Pt required where historical boundaries were 
being adjusted in aboriginal land claims (12 Ind . CI . Comtr . 439, 
^76-^77 (1963)). The Commission found, however, that there was 
absolutely no evidence of historical overlap of bordering claims, 
but that Jicarillo Apache counsel by "aiatake mnd oversight** had 
erroneously claimed Pueblo lands. The stipulations whicn served 
to correct the mistake did not constitute an arbitration or cotn- 
promise of a controversy between thaa since none had ever existed 
and there was only a mistake of pleading* The Commission conclud 
(Id., p, 478): 

* * *Tn*s correction of an error in pleading 
made by counsel** inadvertence In failing to 
exclude lands claliced by subject Pueblos is 
not difficult to distinguish from a situation 
vhere a historic boundary dispute between 
adverse Indian groups or tribea is sought to 
be settled by arbitration and compromise* 
Here there was a mistake in the pleading of 
the di-scriptian of Jicartlla Apache*s claimed 
larids and its correction. 
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Wt? l)ave r<t«.ipttd tht? CoataitiaionU correction of our mistaken 
perception of the Jicarill* Apache transections and s^e no 
precedent which would support legislative revival of the 
dismiss«fd Navajo claiois* 

It is our view that the dismisc^fd claiiss of any substance 
are the subject of claiia 7 in Docket 69 or In Docket Nos. 229 
299 **nd 353. either presently before the Claims Court or for 
which judg:i*f )t has been entered, 

rl*<iTts I «nd 2 sought a declaration that the Treaty of 
June 1, 1868 w^s Invalid and a judcaent for the fair rearket 
value of Nsvajo aboriginal land. These claitss were the subject 
of M jud^^ttent in Docket No. 229. A judgment of $l4 , 800 , 000 . OD 
uhs ^w^ifct'd to the %*dvajo Trib«? on Septetrber 18, 1981 for the 
Irfir rtc»rket v^lae of their abor iglnal lands , 

Cl^ifi 3 coiplains of the adeouacy of the agricultural land 
provided under the mH3 treaty and contends that the gov^-rnnt-nc 
IS liable for the dart age which allegedly occurred froffi cver^^r-ii 
The iT,di«^t-!T.^nt of ail lands on the reservation is the subject of 
I'lquiry ondt^r claii^T of Docket No, 69 • 

* 

Cl^iitr 4, fubtitled "Education; Schools,** alleped that the 
iHit'd St.!ite5 f^iiled to ensure the civilization and education of 
the !;hc^jos under the 1868 treaty. Tr^al Judv;^ Hernhardr ruled 
th^<t th.f obligation to provide eaucat on extended fm 10 years 
only. Th^' 0)art of Clalias affirmed t tis view. (224 Ct . CI, 171 
197''199 (1980), 624 F,2d 981, 995-996 (1980)). 

Claia 5 alleges a brftsch of fiduciarj duties by the United 
States with respecc to the Trlbe*ft n«t«^ral resources and other 
tribal property. These claltis are alsr the »ubj«t of claim ? 
in Docket No. 69 and in Docket Nos. 'v9 and 353. Oil and gas 
nsiamanageaent claius, as well as c\4ti»a for wongful disburse- 
sent and handling of tribal fxr-fftm snd the failure to fulfill * 
Article 8 provisions of the *d68 Aircaty^ were the subject of a 
judgsent award of $22 ^000 . '^^O.DD to the l9avaJo Tribe In Docket 
No, 353 on June 8, 1982, Siiiilar claims for Biaaanageaent of 
copper, vanadiua, uraniua, sand, rock and gravel resources were 
tried during February -March 1983 and are pending on briefs to be 
filed before the Claias Court in Oockct Kos. 69 and 299. Other 
resource and property clalfis were scheduled for trial In these 
dockets by the Trial Judge*a order of March 26, 1982* Trials 
have bt-en thus set Into 1985 (e.g.^ timber and sawnjill clair^s - 
October 24, 1983; coal, water, rights-of-way, wisilon sites, etc 
May 15. 198^. and gracing lands - January 10, 1985). 
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CUiffi t Allc^el^ th«t nl^cellaneous facilities provided under 
the Ufe8 Ir^^ly were in^idfQuate and deUytd. To the extent th^t 
such fdCiHtie's wcfie r-al adti m i st er ed or mismanaged, the cUims 
are pending vinct-r claim 7 of Docket ?^o* 69. 

Claiffi 8 allttes breach of an agreeit^nt in 18B6 to return 
N/,v*jo -Duriginal hcc-eUnds in r^^tuxn for services by individual 
Kavajc* scouts and guides during the Apache war. Clainis of 
individuals -re not Justiciable under the Indian Claims Commas- 
sion Act, The cUirt; tur aboriginal lands was the subject of the 
judfer.t-nt in D«^rk<'t No. 2:9 as noted above. 

U is tU- ^K-:sitiL>n of the Departr.ent that the Navajo Tribe 
^-..s 'K^t ^t.n tKt' victiti of any injustice and in the di^-^-issal 
the cUici, t^d' no U^gislative remedy is required. 

S 1 n c e r e 1 y » 

C.^iol E. Dinkins 

Assistant Attorney General 

Land and Natural Resources Division 
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V. S. Bepftf ticiciit of JusUct 
Cfr»c« of Lqgi&Utlve Alftin 



Honorable JaTres V. H«nstn 
HcH;te of Kcpresentttt Ives 
UAshlngton. D. C, 2D5IS 

Dear Congre*«Ban H«n>eni 

Thank you for th# opportunity to present our cotDtcentt on 
Mr. Scha&b'i letter of July 12, 1983 *nd 1196. We did not 
have A copy of S, 1196 at the titae our letter of June 14, 1983 
wAi being prepared. We dccordingly directed our rei&arke to 
jipeclfic questions posed in your letter of H«y 18, 1983, 
Although we agree that tribes suit have a fair opportunity to 
pre${?nt their elaias, we remain opposed to the bill and 
appreciate this further opportunity to supplement and elaborate 
upon our position* 

In suffi, we oppose the bill on four grounds* First, the 
legislation would dfefine the details of a particular attorney- 
client relationship. Second, we view the relief as unnecessary. 
Third, the bill is ambiguous* Fourth, legislation of the sort 
proposed porttnds new requests for jurisdictional authority by 
Indian tribes who have becotse dissatisfied with results obtained 
under the Indian Claims Coisisission Act <6D Stat* 1049, 25 U,S,C* 
S 70, et s_e^.) (hereafter, the Act.) 

First, the proposed language of S# 1196 plainly reverses the 
Court of Claiiss holding that a voluntary distsiSsal of certain 
tribal clalsis by tribal counsel was proper and binding on the 
client, even though without th* prior knowledga «nd consent of 
the Tribe and the Secretary of Interior, gavajo Tribe v. United 
States, 220 Ct,Cl. 360, 601 F.2d 536 (1979TI Language in 
S, 1196 which concludes that claims were withdrawn without the 
"^required" approval of the Tribe and the Secretary accomplishes 
this result • As we said in our letter o£ tlune 14 ^ X983, ve 
believe that the Court of Claims was correct in supporting the 
validity and propriety of the tribal attorney's action in that 
case. An ever-present legislative **require««nt** of knowledge 
and approval of the Tribe and the Secretary iiould imposr serious 
r«fstr ictions on tribal counsel's actions durine the normal course 
of litigation, is&king it virtually impossible for that counsel to 
act with dispatch and efficiency in the handlinR of complex 
Indian claims. Courts and litigants must be able to rely and 
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act upon rept esentationi of counsel in litigation* In their 
capacity as defense attorneys* chi« Departasent lawyers would 
act at their peril to rely upon tribal coun»el*a repreaentations 
without IsAur^mca in each Instam^a that approval had been 
provided. Inordinate delays In the disposition ot^thase suits 
would be the inevitable result. ^ 

Present counsel also argues that the Department of Justice 
has, or had, soise fiduciary duty under 25 U*S.C. I 81a •'to pro^ 
tect Indian tribes against the unauthorized or imprudent actions 
of their attorneys.** Letter of May 31, 1983, at 4. It is the 
breach of this duty which is said to justify the proposed legis- 
lation. Id. This proviso would alter the role of defense lawyers 
and judges involved in adversary proceedings under the Act by 
adding an overriding obligation of assuring that tribal counsel's 
strategy, tactics^ and actions were not only authorized but also 
prudent and. presumably, likely to succeed. We do not understand 
that to be the role which Congress intended for this Departisent 
when It established a tribunal for the litigation of Indian claitts. 

Mr* Schaab's July 13, 1983 letter principally focuses upon 
the Court of Claims dismissal of "fair and honorable dealings 
claias" allegedly contained in Clauses 1-6, and S of tne original 
petition in Docket Ko. 69. He reasons that the distsissal of those 
claltDs precludt^s any further consideration of them by the Court of 
Claims. As we discuss ift some detail below, tsost of such claims 
are clearly not precluded. Mr. Schaab's proposition, or one very 
similar to it, was ^jrt^ffi-red by the government itself to the Court 
of Claims in Kavaio Tribe of Indians v. United States , 224 Ct . CI. 
171, 181, 624 2d '981^915' "'(ITSOTT" In the 198D opinion, the 
Court described Claim 7 as **an all-inclusive clsi® that asked 
the Government to account generally and properly for its handling 
of the Tribe's monies or property over which the Government had 
exercised control or Supervision." Id^. Plsintlff^s exception to 
the government's accounting report, we argued, sought to^ reassert 
claims which had been distsissed in the 1979 ruling. We submitted 
that the earlier diSTsissal precluded the reassertion of the 
•'fair and honorable dealings** claims. The Court rejected our 
proposition, reasoning as follows i 

[The 1979 order] was not acant to delete any 
true accounting claims already included in 
Claim 7 ♦ ♦ ♦ simplv because the specific item 
happens to deal with the same subject matter 
(e,g,, land, oil, gas or education) as a dis- 
missed claim. What the [1979] order did, and, 
was meant to do, was to prevent plaintiff frop 
attempting to restate and r^invigorate the dis- 
missed claims, which were not accounting claims, 
in the form (if not the substance) of accounting 
claims in order to try to bring them now, for 
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the first tiac und#t Clmim 7* But trut tteeDunt* 
ing el«iss« involving thm ditpotition of tribal 
fumji and propertv. hftv« alMyft been Mrp and voof 
of Claia 7. and they main ao. If the lasua ia 
whethar tha GovcrnMnt» aa fiduciary, faithfully 
nanagad or used Kavajo aaaata, Clais 7 eovara tne 
question* 



224 Ct. Cl. at 181-182. 624 F*2d at 986. (Eaphaaia in text.) 

Tha Court offered an axatsple of hon a diasiaaed claitt 
could ramain viable in Clai» 7. It pointed to the govemaent*a 
alleged failure to provide educational and other aervieea to 
the Kavajofi and concluded that distsisaal of that claia did not: 



prevent the plaintiff froa urging [in Claia 7) 
that defendant ©uat account for the uae and dis- 
position of educstional sonies appropriated by 
Congress to or for the use of the Kavajoa 
specif icallyi the latter aspect is and has always 
been fully a part of the general accounting 
claims vre are nov considering. 



Id, In contrsst, the Court indicated that a •'broader conten- 
TTon** sppsrently within the disisissed claias, i.e ., the 
United States* failure to appropriate or sake available suffi- 
cient fundft to educate the Kavajos^ could not be restated iri 
Claim 7. An analysis of the 'specifics of the claltus becomes 
essential . 

One of the bases for our opposition to the Bill, in fact, 
ia that it generalijtei regarding claias i^ich have been de- 
acribed by the Court of Claims as "byiiantine in cotsplexi ty 
Navajo Tribe v. Unite(|^ Statea , 220 Ct. Cl. at 362-^364. 60f F.2d 
at S37-538. Even though some clarification sight be obtained 
by reference to the 1979 decision, the present atatus of the 
disffiissed claims would still not be apparent* Conaecuently, 
we undertook, in our letter of June 14, 1983, to up-date the 
status of the claias in the context of their pendency 

or disposition in other Kavajo docketa. Because that analysis 
deaons traces, we submit, that the relief aought in the Bill ia 
unnecessary to assure that the Tribe has had a fair opportunity 
to litigate its claias, we restate it here* 

Specifically, Claias 1 and 2 sought a declaration that the 
Treaty of June 1. 1868 was invalid and a Judgaent for the fair 
aarket value of Kavajo aboriginal land. These claias were the 

subject of a ludgaent in Docket No. 229* That judgaent awarded 
$U, 800. 000. DO to the Kavajo Tribe on September 18, 1981 for 
the fair ©arket value of their' aboriginal lands. 
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Clftla 3 coaplaintd of thft mdrnqxi^cy of tht Agricultural 
land provided under the 1868 treaty end contended that the gov- 
eminent was liable for daoiage which allegedly occurred fros 
ttiaffianagcoent -through overgrazing* The Mnagement of all landa 
on the reaervation, howevar* is the eubject of inquiry under 
Clala 7 of Docket No« 69* 

Claia 4» iubtitled "Education; Schoola." alleged that the 
United States failed to ensure the civilization and education 
of the Kavajos under the 1868 treaty. Trial Judge Bernhardt 
ruled that the obligation to provide education extended for 10 
years only. The Court of Claims affirmed this view. 224 Ct. 
CU at 197-199. 624 F.2d at 995-996. 

Claim 5 alleged a breach of fiduciary duties by the United 
States with respect to the Tribe's natural resources and other 
tribal property. This claim is also the subject of Clcim 7 in 
Docket No. 69 and Docket No. 299. In sddition, oil and gss n;is- 
ojanagement claims, as well as claiss for the wrongful disbur^^e* 
HJent and handling of tribal funds and the failure to fulfill 
the provisions of Article 8 of the 1868 Treaty, were the sub- 
ject of a judgment award of $22,000,000.00 to the Navajo Tribe 
in Docket No, 353 on June 8, 1982. Similar claims for isisrtan- 
ageniej t of copper, vanadium, uranium, sand, rock and grsvel 
resources were tried during February-March 1983 and will shortly 
be pending on briefs before the Claims Court in Docket Nos, 69 
and 299, Other resources and property claims have been 
scheduled for trial by the Trial Judge's order of July 1, 1983. 
Specifically, trials have been set Into 1986, including: timber 
and sawiDill claims, January 23, 1984; coal, water, rignts-of- 
way, mission sites, and related claims. May 15, 1985; and, 
grazing land claims, Janua y 10, 1986. 

Claim 6 alleged that mi ^ellaneous facilities provided under 
the 1868 Treaty were inadequa:^^ and that their construction y>t»% 
delayed. To the extent that such facilities were mismanaged, 
the claim would then be pending under Claim 7 of Docket No. 69. 

Claim 8 alleged the breach of mn agreement in 1868 to re- 
turn Navajo aboriginal homelands in return for the services of 
individual Navajo Indians as scouts and guides during the Apache 
war* Claims of individuals, however, are not Justiciable under 
the Act. The tribal claim for aboriginal lands, or the other 
lands, was the subject of the judgment in Docket Ho. 229 as 
noted above. 

From this discussion, it is evident that the "dismissed 
clsims" of any substance, Lif*' those addressing the Govern- 
ment's handHng of tribal monies or property, are also the sub- 
ject of Claim 7 In Docket No. 69 or of claims presented in Docket 
No. 299 find are therefore still viable. Specifically, Claims 3, 
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A,*? ! P**"^- tubject of dais 7 in Docket ho. 

69i CUtB 5 is the .ubject of Docket No. 299. Indeed. Cl.in,, i 
«: T S*?'- t*'^ lubject of .ubst.ntial lude- 

■•D'? J ^ entered in favor of the Tribe in Docket Noi. 22$ 

•nd J53. CUiffl 4. to the extent not available in Claio 7 i. 
addresst'd on the jseritt in the Court of ClaiSBS 1980 opinion. 
In these circuisstances, we would luboit that the proposed 
legialation is unnecessary to provide the Tribe • fair oppor- 
tunity to Dursue its claios. Further, the proposed langSLe 
Inaccurately generalizes regarding "claios" which are. as the 
Court of Clsims said, "byzantine in cooplexity 

Finally, affording an independent Jurisdictional grant 
where judgments have already been entered, merit rulings aade 
•nd claitDS otherwise presented or prer-rved. promises to un- 
settle and further protract the resolution of these claios. The 
grant could encourage other tribes to seek Jurisdictional au- 
thority to reopen results already obtained under the Act when 
those results are later thought unsatisfactory or. with new 
counsel, to present entirely new ideas and theories of their 

^hrcu^r^nrtrSbSi:!!' '''' '"'P' 

For the reasons discussed, we continue to oppose both the 
relief sought in the Bill and the proposed language. The Off ice 
of Kdnageirtnt and Budget has advised us that there is no oblec- 
tion to the Kuh^a&slon of this report froo the standpoint of 
the AdtDinistrAt ion s prograsi. . 

Sincerely. 



Robert A. McConncll 
Assistant Attorney General 
Office of Legislative Affairs 
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September 28, 1979 

^ ORDEH 

ON I'LAIKTIFfS MOTION FOR 
CLARIFICATION 

. Tht» plaintiff haa filed a »otion for clarification of our 
opinion of June 13, 1979, in which we dlsalated claiofi 1 
through 6 and claisi 8* In ao doing, we atated that **Tbit 
dismissal is wlthrsvC prejudice to the plaintiff*a atsertion of 
any of th*fse dales in other dockets involving the plaintiff 
ii those clalxs in fact afe present in those dockets," (Foot- 
note 1). Plaintiff now asserts that in this footnote we con- 
tc^plpt^'d the possibility that the dismissed clalsa still sight 
be asserted as part of claiffl 7 in docket No* 69, a gen eral 
account ijig cl^lm that has been consolidated with the accounting 
civics ir^ docket Kos . 299 and 253, «od which therefore" was not 
before \ 

^l^mtiff is mistaken. Footnote 1 was intended to make 
clear that despite the disrrissal of claims I through 6 and 
ci^i^t B, thtJKe cli^inis could be asserted in the other pendi^ng 
duckets (Nufc. 229, 299 and 353) if in fact they "are present 
in those dockets," The determination whether the distsissed 
claims are so present is a tsatter for the trial judge. 
Obvibusly. we would not have dismissed cl'iW.ms 1 through 6 and 
cl-iim B m docket No. 69 if we had conteiaplated that all of those 
claims could be fully pressed under clalts 7 It^ tha^ docket To 
the contrary, we held that the plaintiff* a previoua withdrawal 
of claims 1 through 6 and claia B in docket Ho. 69 precluded 
plaintiff froa subsequently resasserting chose claims because at 
the tis^^ oi reassertion the statute of llisl tat ions had run on 
tries. The plaintiff say pursue these dismissed claims only if, 
and to ttie extent they are also part of the clalss Asserted in 
Che dockets other than docket Ho* 6^. 
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WMVtlTor RES JUDICATA DEFENSE ByCONGRESS 

Asftinl boine Kation> et_£l. v. United Sf t et, Docket No. 
10-81L (Order of August 13. 1981)* 
- 394 ,625*16. 

EUc kfeet' Tribe of the Blackfect Res e rvat ion v. United 
Stfltei, l>ock^t No. 649-'80L (Order of June 19, 1981). 

Judgment - $29,337,453.00 

Ijl^Lgg^^jjj^A^.^^ ^ ^-^^^^^'^^ ^ll^ Fort Berthold Res ervation 
^' ^'^i^ed States, Dodket No. 54-81L (Order of Septcn^ber 30, 1981). 
Judgriicnt - $22,690,625,00 

♦ 

Ml . Hall. Thank yoiL 

I notice in lo<)king at this record that Harold Mott, who was the 
attorne)^ back at that time, according to Mr. Richardson's testimo- 
ny that he filed with us, filed an amended petition which deleted 
several of the originally pleaded claims, that the attorney contract 
with Mr. Mott require approval by both the tribe and the. Secre- 
tary of the Interior for any compromise settlement or other adjust- 
ment of the claims. 

What about that? 

Mr. LioTTA. It is my undersianding that is somewhat mistaken. 
The contract that the attorney had, in our review of it and my esti- 
mation, provides for the approval by the tribe and the Secretary of 
the Interior of any settlement. 

As indicated by the claims court in 1979, the attorney, under 
other provisions of the contract and as part of his employment, had 
to make certain decisions. That is part of being an attorney. That 
court held that he did not need approval of the Secretary of the 
Interior or the tribe to withdraw claims. A 

Mr. Chairman and members of the committee^ii would submit 
that if this was so, that if any attorney representing anyone— let s 
say the tribes— had to go back to the Secretary of the Interior or 
the irWw for various facets of the litigation, the courts would be to- 
tally submerged and encumbered and the case would never be over. 

The contract. I submit, provided that the attorney use his judg- 
ment, and he used his judgment. 

Mr Hall. Do you haye a copy of the contract entered into be- 
tween Harold Mott and the claimants here? 

Mr. I.hirrA. I don't know whether I have a copy of it, but the 

Mr. Hall. Do we have a copy of the document that you hold in 
your hand? 

Mr. ?k'HAAH. This is exhibit A to Mr. Gorman s statement in your 
packets. If you would turn to page 51 -A, this is a printed petition 
for certic^rari to the Supreme Court, but it contains all of the rele- 
vant and underlying materials. And r>I-A is a copy of the Mott con- 
t ract 
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Thv partKiii:ir provisiofi is on pa^e M-A, section (1 Mr, Liutta 
has abu refVrmi to stn'tiun 2 which is on page Al - A. 

Mr. LioTTA. Basically. Mr. C'hairman, in the i;^7!^ atne. the judge 
pointed to article VL which says anv compromise of settiement or 
other adjustment of the claims shall be subject to the approval of 
the tribe and the StHrretary of the Interior, We recognise? that. 

In the same cise, the court pointed to the kind of the decision 
the attorney wcmld have to make in carrying out his duty under 
paragraph 2 of the contract, to diligently prosecute ihe claims and 
^to assi^rt his Ivest efforts to satisfactorily conclude them within the 
terms of this contract. I 

Mr !!am.. When they started out with this attorney, Warold 
Mott, how many claims did they plead in this suit, seven'^ 

Mr. Ijotta. Weil sir, I think there was more than utt. But I 
think what the subject of this proposed legislation is, claims 1 
throu^ti and claim H. 

1 think it might be helpful if I go through sort of a litany here to 
show you what has happened as to those claims and what is hap- 
pening as to those claims. It might be helpful to you. I think there 
were othrr c laims within the purview of that suit. 

1 would hke to also preface my remarks by indicating that this 
case is now in broad terms -V^l years old. 

Mr. Haij ^ Thv Supreme Court refused a writ in July 

Mr. Ijoita- Pardon me. sir.^ 

Mr. Hall. The Supreme Court refused a writ in lUSO, according 
to records i have here. 

Mr. LiuiTA. That may he so. 
Mr. Sc HAAH. That is correct 

Mr. LiorrA. Also, 1 would like to point out that the claims wore 
withdrawn in VMWK and I think action look place by another attor- 
nt*v sotnetinu* in the l!^7()'s. 

Mr- Hall Hut when did the claimants find out that these seven 
claifos had been dismissed and amended pleadings had been delet- 

Mr Lnrn A 1 don't know. I would assume— I really don t know 
t ht* answer to that . 

But as their attorney, and if I was the ^ttornl^y in the case, I am 
sure that ther(» must* be discussions going back and forth. I am 
surv\ as they are here, they must have bi'en in the courtroom. I 
ean't idntradict what anyone said *1 don't know the answer. 

Mr Hall. Are the?'e ar)|f people today who were parties to that 
original contract between Mott here is a Raymond Makai. Is he 
still hving*' 

Mr ScHAAH Mr. tlnairman, Mr. Makai was chairman of the 
Na\ahn 1'ribal Council at the time the Mott agreement was made, 
and si^nvd the agreement in his capacity of tribal chairman. So 
tar as we \%vvv aware. Mott made no feport \o any component of 
the Navaho trit^il government, to the tribal council, or the chair- 
man of (hc» tribal council 

Mr Hall 1- he still livinu'.' 

Mr SlH'X.'XH Mcitt ' Vi^, he is still living. He was in Fort Smith, 
Ark. lb- ha-^ v^raten a letter, which is exhibit B to Mr. (lorman's 
sta^tenient-'it i> in your packet-giving some explanation of why 
this arneruin)<'ni 'vwis filed in HHil). 
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Hi.s rxplanatturi thal.ht* wan induced to do it by Ralph Barney, 
who was (letuTal ('(junnel foi the Indian Claims Commission at 
that time, in order to simplify the form of the petition that Mott's 
predtcvjssor, Norrnan Littei. who had prepared this petition --the 
fH^tition is on pa^e 12 of this i>etition for cert, 12-A. It has the 
iruJex of claims 

Siru'e the chairman is afi attorney, I am sure your practiced eye 
can take a !^uick look at it and tell that it is a rather complex piece 
of draftmg. 

^ According to Mott s letter in 1!>H:^ to Chairman Andrews of the 
Stmate Select Committee on Indian Affairs, Mr. Barney, the Gener- 
al Counsel of tht Indian Claims Commission, suggested that Mott 
should^reor^anize this pleading, this petition, filed in 1950, by with- 
drawing seven of the ei^t claims and leaving everything under 
the seventh claim. Mott s^iys he thought. that was what he was 
doing lie didn't intend to drop any claims. He did not intend vol- 
untarily to dismiss any claims. 

Mr Ham. What kind of an education did Raymond Makai have? 

Mr, ScHAAH Raymond Mabii, \ 

Mr, Hali. Yes. ' 

Mr. ScHAAB. I don't know. Perhaps Mr. Gorman knows. 

Hf* was chairman of the tribal council between 19B2 and 1970. 
lit' served uvn tiTf^s. 

Mr. Haij.- Was he an educated man in any way'^ Had he been to 
school'* 

Mr (idKMAN Mr, Chairman, Mr. Makai was the chairman of the 
Navajo Tribe at that timc^ when Harold Mott was the general coun- 
sel for the tribe. Mr. Makai. I am rather sure that he has a high 
school education plus mow. but I don*t think he has a degree. But 
he ha^ enough knowledge, as far as being the chairman of the 
Navaho Triixv 

^ Mr. Hai.!.. My time has expirt^, I,ot rne pass this on over to Mr. 
BoUi hiM for (|uestions. 

Mr BoreiiKH. The Assmtant Attorney General who s{K)ke indi- 
c:i\vc\ that j)erhaps adoption of the bill in its presient form might 
exteiul the jurisdiction beyond what Mr. Richardson had intended 
and rreiite an unfortunate precedent for doing that. 

I'erha|>s I have misinterpreted your statement, li I have, I hope 
\nu uil! st»t the record straiglit. If I have not, I wonder if you 
uMuld -uuue^t ways to amend this hill to restrict the jurisdiction 
\vv \K()u\d conit r to that which in fact was requested and no fur- 

Mr I.io'n'A No, sir. I would like to address that, if I mayu 
1 \v<inl(l hk<' \n ^ rect something first, though, Ins{)far as the 
h'tti-f nf Mr Mutl. 1 reft^r the ' committee chairman to the Ic^tter 
ar^i fjuHit utit tluit .Mr l^alph Barney was the chief of our Indian 
rlaini> M'ction. he was not with the Claims Commission. I ^think 
Miaf 1^ ifnp<jrtant So th(»re was no representation made by any 
fniMiilM i^^ nf the daims Commission 1 am sure it was an error. 
Ml H \AH 'I'hnI Is corrt-ct. It was an error. 

Ml l.i^fi iA AN-o. if you lot)k v^ithin tht^ purview of that letter, it 
i-^ quite interesting, some of tiie things Mr. Mott is saying. He says, 
\\ I ina\ . 




\UmIi' si't\mfci .IS fhi t LnruK at!iuru*v Inr th*^ Nii%aj<» lndian^, Kaiph Harney, an 
.iituf hfv \iti iht' U'p;iftnu'rH ol Jtistui- in char^<» of Indian ciaim.s. m|Ut*HU-d mv on 
thftt* tKvaMunv lo cnr^Miluiatr thv m^vvrnl vlnjp^s^hvn |M*ndm^ l>t»fon' th%» Indian 
C'iami> ( omintsMun In particular, his ar>4unu^nl to mv was that ihv 'vu^vt-aW com- 
plaint uf (*aM« N(» IXx'ket No. T, wan sufTu'u^nt to provide appropriate relief on 
all the Nfivain ciHints 

I had tny avM»*^iint i^'assfss the dainis and cc»rtatn con?^olidations weri- made. 

'\\m pf ♦'xmj! -V Ltnnv allornev. Mf Si i)aah^, In^ieveN, .and has many liinei^'asserttKi. 
that No 7 d'H ?, ui tact cover the Navajo chiuns. yet tt) he-certain' tif full protection 
tMi fhv Navaio Trfht-. he wishes the chiinth consolidat<*d to \h* unconAolidated. 

Now, sir. if 1 may. I think it i:? important to turn tny attention to 
these claims as 1 understand them and what has -happened to 
them. As I indicated, there were seven claims, claims 1 through 6 
and chum S. As indicated in our submission — and I will do this 
quickly— that claim 1, for example, suit for the fair market valut 
of al><)riKina! lands as allegedly protected by the treaty of Guada: 
la[)e HidaiKo \ \S-Uy] and the treaty of ratified by the Senate 

on September !K isr>(). 

These wore the same facts as alleged for the basis ''of a claim in 
ciockt^t N.J which was ptmdin^, ^ 

^ '\mk) 2. the alternative claim for aboriginal lands, was a suit for 
the fair marktl value of aboriginal lands by fraud and duress 
which Indian title claim was extinguished by the invalid 18(i8 
tn»aty, 

<*laims I and 2 were subject to a judgment of $M,H0(1,0{H) in 
tiucket No 22!>. This docket is !h>w closed, Tfiose are twi) of the 
claims that they want you to reopen, 

(Maim i{ is a suit tISr inadequacy of agricultural lands provided 
under the treaty of IS(>H. and for damage to treaty lands by over- 
grazing. A claim for mismanagement of gracing and other lands is 
inchided in claim 7 of d(x*ket No. H!) and in docket No. 29^. The 
tnal &Alv on that claim is set for January .10, IWil 

As \ir ctairn 1, the suit for failure to provide educational and 
i>tlu*r servH'erN under article VI of the isr>8 treaty, the Court of 
Claims sustained the trial judge's holding that the obligation to 
})rovide ciMM/,ati(jn. t»ducation, extended for 10 years only, or until 
1>7>. 

As to claim it is a suit for breach of fiduciary duty by the 
I'niied States by (exploiting and allowing others to- exploit the 
tf il)e"^ natural n^sources - chI. ^as. vanadium, tiinber, et ce^tera'-- 
without adetjuate cotisiderat ion. Thi*^ claim is also included in 
chiini 7. dru'ket No, Vy'J and in dwket No. 2iM). 

An oil and k'as case, along with claims ibr wrongf&l disbursement 
u! trihjtl funds and failure to fulfill terms of article VH of the 
tf n:itv nl !m;s. were subjt^ct to a judgment for $22 million in docket 
No .ir,:', oil June ^. i'JN2. DcK'ket No 'A^'A has thus bt^en cbseti, and 
Mmilar c hums lor rnismana^^ement of copper, vanadium, uranium, 
>an<l. rock, and gravel w(*re tried in and are pending plain- 

tiff.- hne! \n docket Nos \\U and 2U!). I believe the claim is for $VW 
nullmn 1 ifn T)n| ^wr^ ni t liat 

'rimi>er cif^d saw fuiti mismanagei^uMit claims ar^*' set for trial in 
.Jafiuars 'SI rJ> I (V)aL water, rights-of-way, mission sites, and re- 
lated claims are scheduled for trial on May 15. 19Sa. (Jra>^ing tapd 
claim. coM-noK an area of 2r)JHM^ sc^uare miles, is S4»t for trial in 



cinrkrt Nt>s i\U ;uu\ 2W <n. Jniiuurv I bt^Heve the gra/.ing 

claun IS Un ^'infj riullion, 

^ will bi' finished in a moment* genlN^men. 1 am sorry to hold you 
; ut this takes a little time. 

^ .'m i\ is a isuh for violation of the 1S<>8 treaty by failing to pro- 
v»'^ aui'quate corst ruction of buildings and shoph. This mi?iman' 

<-fnf*nt nl pro}H*rty claini is pending under claim 7, docket No. iWK 
*i hv ciain- has ntyt \>vvn schedukxl for trial. 

As In claim It is the suit on brem':h of an agreement in 1S()8 to 
p»s!ori» ahoriuimil homelands in return of s^^rvices of individual 
Navahos in the Apache wars. The aboriginal lands were paid tor in 
tn<» ju<igrnt»fU of >14.^ million covering claims 1 and 2, ^ 

! pnjnt that out to give you the history as to what has happened 
\\vri' 

No».v If) ri'spnnsf . sir, to your cjui*stion, I think that I cannot rec- 
jfnnu'tid an> altt'rnative to what is pj'oposed. I will tell you why. I 
thfnk that, t)?st of all. this bilK if it is passed, wmI! lead to many 
rn4)n* pro()osals cominj4 for ypu to open litigation of this time. 

1 vcnilt^ suggest to you that the case has been pending for 
\*'af^, !h.: it is time for Htigaiion to end. There have been pay- 
nu't^t^ mitdv here and many of these claims are ptmding. 

Mf B.^rt HKH Let me interrupt you on that point, 

.Mr LiorrA Yes. sir. 

Mf H()r<'MKH it is my understanding, based on Mr. Richardson's 
^lateriHMit and tht* statements made by the other gentlemen who 
testified that all that they art* h^eeking is to have the Covirt of 
Claims hear somi^ seven claims that w^ere voluntarily dismissed by 
tt)e att^unev lor the Navahos. Under that definition, th€\y cannot 
tk' jH'fulinu today. 

So wliat are the claims that are presently pending'.^ And if they 
are enc{imf)a.ss.d within any ofthese seven, is there some way that 
KM* could redraw the hUl to more narrowly define those that are 
not f)ondHii:'.' 

Mr. IjorrA. It is difficult to know under the present bill, may 1 
^ay. as \n how far they could go. I mean that in good faith. I am 
nnt talking about anything pejorative or anything of that sense. 

I have indicated to you t^e status of the present cases, I think 
Mi.it [H'ohahly as to the educ^^tion treaty, they want to go bt^vond— 
r' urn 7 they v\ant to go beyond what the treaty has provided, 

: catuiot. I am sorry to say—perhaps this gentlcrnan can—but I 
cannot make anv sug^ .est ions a» to how you could pin this down a 
little closer. But J think that, as it stands, and anything close to it 
would open the cases w ide open. I would suggest to you that they 
have had their day in .court or they are having their day in court. 

Mr. Bourn KH. U4 me, direct your attention to page 2 of the bill, 
begirming on line o, whent*, as one of the qualifications for the con- 
ferral of jurisdiction on the Court of Claims for any .particular 
thui^. It must hav(> been a claim which» and I quote, "to have been 
w{untf»r?fy di^^niisj^i by the tribe before being considered w dwici- 
i»d <m theirc|nf»rits:" . 

The many cases to which you previously referred that are pres- 
ently pending would not have been ciises that were voluntarily dm- 
misseci by .he tribe before being coi..ddered on their merits. So you 




are not sug^a*.stin^ to us we would be opening the door to consider- 
ation of those ciain)s in the Court of Claims directly, are you? 

Mr. LioTTA. These very ciuimn that I discussed are tlie very 
clainit» that they want to reopen — claims 1, 2, 4, 5, (>, and 8. 
Thost> are the vei-y claims that I understand they want to r^pen. 

Mr. BoircHKR. You are saying that thoi>e claims are presently 
{Handing in .nome other forum? ♦ 

Mr. LioTTA. Some of them are still pi^nding inUhe courts; yes. 

Mr. BoL'c'HKH, Why would they want to reopen them if they are 
presinitly p<»nding'.^ I dcm't understand that. 

Mr. Bahheil May I speak to that? 

Mr lioucHEH. Yes, sir, please. 

Mr. Barbeh, My name is Pau Barber. 1 am one of the counsel 
for the Navaho Tribe. 

I think what counsel for the Di*partment of Justice is trying to 
do is confu.se the conmiittee as to what is pending and what isn't. 
Simply .stated, claim 7 - as never withdrawn, and the court has 
heid that there clearly are nome overlapping parts between the 
withdrawn ciaims^ 1 through 6 and 8, and claim 7 which was never 
withdrawn. 

(oun.sel ior Justice, in summari/ing what each of claims 1 
through rind s were, when he went through that rapid succession 
of sumnuines. a!!em}>ted to describe them in terms that met the 
overlap -that is, he described them in the terms that may overlap 
with claim 7. the remaining claim that is stilK for the most part, 
pendin^^ in thf claims court right now. 

In fat*t« there are t)ther parts tc those claims which arc lost for^ 
rvi*r without being heard on the merits. 

Mr. KiNOSHss. Could we hear about them? 

Mr. Bakhkh. Well, I think the committee of the tribal council- 
?n«*n uidressed thf» tulucation claim. Specifically, claim 4 of the six 
i'iaims is cjf utmost importance to the members of the tribe. The 
claift) for (education is a claim based on the failure of the United 
Siatf's t(^ deal fairly and honorably with the Navaho people in ful- 
filling thcMr treaty promi.ses, and in honoring the appropriations for 
education in the time after the treaty, for a period of several years. 

The court specifically held— and the citation to that is part of 
Mr (fornuin's testimony— the court held that claims based on fair 
af)d fuuH)ral)le dealings that are not specifically tied to the reserva- 
tion or some asset of the tribe are gone forever. Fair and honorable 
dealings is a unique section of the Indian Claims Commission Act. 
It was passed in 1946 to give a very broad scope to the jurisdiction 
of the Indian Claims Commission, 

fn fact, the Secretary of the Interior— I think it m pertinent to 
und^rst^^nd what went on before the Indian Claims Commission 
Act, Prior to 1946, tribes, when they wanted redress for a wrong 
dbm by the United States, had to come to Congress and get a spe- 
ciai jui isdk'tiunai act to allow them to sue- They were bailed from 
suing the United States without a special act. In 1946, Congress 
said we are going to set up a commission and hear these cases once 
and for all, and we no longer %vant them to be thrown out of court 
on technicalities, we w^ant them to be heard on the merits. 
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S<*cn.»tai> h'k«*s. m a r<*{><>rt -this is House Report No, 1411(1 of the 
79th Congress. 1st si^ss^on. The late Honorable Henry M. Jack- 
Hon 

Mr. KiNONfc:ss. What are the claims? What are tlie claims'.^ That 
is the probiem. 
Mr. Barbfr, This claim is an education claim, 
Mr. KiN' NKss. I mean, l>esid(* that one, are there others'.' 
Mr Bakbrh. Yes; there k\rv svven of them. 

Mr. KiNi>NM5s. I mean the om^ that you are referring t<^ that 
have not bvvn described in the testimony previounly, 
• Mr. Si HAAH, lA'i nie make one comment on that. 

Mr Liotta suggested that one of the purposes of the tribe in 
seeking enactment of this bill is to reopen matters that are covered 
bv the two judgments that he referred to in docket Nos. 220 and 

That Ks not correct The language oi' the bill expressly bars con- 
sideration by the court under the legislation of matters that have 
I)rf'vi()U^ly been determined on the merits by the Court of Claims, 
W^hati'vt-r is covered by a judgment already of record disposing of— 
sny, tlu' aboriginal land claims, which the dwket No, 229, the judg^ 
rnefit of or the oil and gas claims, H^H—those had l>een dis- 
posed of ami they will not be rtn^pened. 

The only matters that may bt* revived under the bill in the first 
SIX claims of the f)riginal fx^tition are what are called fair and hon^ 
oral>U' dt*alings claims, claims based not upon breach of contract, 
breach of treaty provisions, or breach of equitable duties as a trust- 
ee holding assets, reservation assets, reservation rp.^mrces-— 

Mr. KiNDNK.ss, What are those*' Are those known at this point'^ 

Mr Sc HAAi^. The fair and honorable dealings claims? 

Mr. KiNONK.ss. Right, 

I am sorry- I am on the gentieman*s time. 

Mr S4 MAAH. They are not kno%vn precisely, and we are not pre- 
pan'd to maki* any sfK-cifk enumeration of what claims they are, . ^ 

Th(* education claim is the one that we do know al>out, and it is 
vf^ry important And that is what the tribal representatives spoke 
about. That is the one that makes this bill a matter of considerable 
practical importance, 

Mr KiNONKss. Will the gentleman yield furtKi^r- 

Mr Bot c'HKH, I will yield, subject to reciainnng my time momen- 
tarily ^ ^ 

Mr. KiNDNKss Thank you. 

I just wonder if we could narrow what it that is being presented 
I to the subcommittee? Woiild there be a time in the future when J 

J tho.se additional claims could be identified and be disclosed to the : 

t ' siii?commiitee so that we If now what we are dealing with? 

t-—- Mr, Barbek. The claims are known in tire sense that they are all — 

I stated in the original petition, and that is part of the record, claims ^ 

! I through ^> and claim ^. , ' 

'fh^ difticttlty m m trying to summarize these claims without ^ 
i giving up something on bi'half of our client. The difficulty is in : 

I ' trving to decide, and we think it is for the court to make that deci- 

i sum. what was lost and what hasn't been lost. We are reluctant to _ ^ 

L say at this time to conden^ those claims I through 6 and They ' ? 
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an* exactly ^^\u^l ihvy nny they are in the p<»tition, but it is for the 
cuarX to (k'cuif vvhiit they ar(\ what was lost and what wasn't lost. 
^ Mr. S<*HAAH. There is another factor also that deals with the 
Uovernment s handling of tribal property. The (iovernment has not 
yet completed its accounting to the tribe of the trans^Ktions relat- 
ing til disfK>8itions of tribal property. 

Wt» can*t. until the novernnient completes that accounting, raise 
issues. And it will be whert that accounting is completed^ that we 
will then have to file exceptions to the accounting and raise these 
issues that you are now asking us to specify. So it is premature in 
the course of the litigation for us to do this, tecause we haven't see 
iheir accounting report yet. 

In addition, just as a matter of frank disclosure of where \<^e are 
With the case, we simply haven't identified them yet with any par- 
ticularity. 

Mr. SiiiAAH A^ain. the language of the bill contains safeguards 
that we will not, in raising such issues at a later stage in the litiga- 
tion, reopen matters that have already been determined,, and we 
will not intrude on matters that are already pending. 

Mr linrc fiKH 1 was wondering if language which amends this 
h{l| to cianfy that any claim which is pending in any forum would 
not he a sul>ject of jurisdiction conferred by this legislation on the 
<:-t)urt c?! (1aims would be anienable. first to the Attorney Generals 
Office and. serond, to the counsel here before us? 

The arTumdnieiit which I would propose would biK simply, on 
pa^^.e li. tine s. at the* c»nd of line 7, strike before the (oiirt of 
(Maiftis. and that w{?uhi simply pn)vide that is clear that the ju" 
risdiction hc^rein cofiferred does not relate to any claim which is 
presently {>enduig 

Mr. ScHAAH, Which are no longer pending, 

Mr Boi ( HKH Which are no longer pimding; that is correct. 

Do vuu have any problems with that? 

Mr liAHHKH, 1 think the fear that it overlaps with something 
that IS currently fHniding is misplaced. If we file this suit - and we 
ate given luuuths under this act to file the suit— it would be filed 
in tht» sanu* court where claim 7 is still pending. That is the U.S. 
Claims (^)urt. ff there is any overlap at all the cases will l>e joineil. 
and Ihv judge wHl take care of it. It will cost no economic loss, no 
additional burden It is only the chance that we' have lost some- 
thm^ that wv are afraid of Obviously, if we hadn't lost something, 
we wouldn't be seekmg the legislation. 

The Government is here trying to say that we didn^t lose any- 
thing. If they really believed tliat, they^ wouldn't be opposing the 
legislation. 

Mr, Boiu HKH. Let me ask the Justice Dt»partment if the suggest- 
ed mnendment improves the measure from that standpoint? 

Mr, LiOTTA. I would have to address it this way. First of all, I 
-n^T^uld have to f^tudy it. But let me say that I must take exception 
to what ( ounsei was saying, Our purpose in beiT we are here for 
n i^ood purpow We w^^nt to be fair. 

What { am suggesting to you is the rtnatation of what has hai> 
f)t»ned here indicates that these folks have had their day in court 
and have been paid, or they are going to be paid, or it corner under 
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claifn 7. They wrre rc»pn*ijent4Ki by an able attorney apparently, 
and he made certain decisions. 

It \B obvious to me also from what counsel said that they are not 
sure at this point as to what they are talking about as to what 
would happen and what wouldn't happen, I would sugg^^st that if 
this is reopened, we are going to start a number of years back and 
they are going to get into a number of things. 

I don*t know exactly what the meaning of this language would 
be« **pending/' and "has not been previously determined on the 
merits/' I am not sure of the ramifications of that before the court 
as to what that would let in or not let in. I would have to look at it. 

I gather that these fair and honorable dealings claims, or what- 
ever they may be, would be referred back to claims 1 through 6 
and H, and I am not sure how wide open that would start this all 
over again. 1 think they have had their day in court is what I am 
suggesting, 

Mr. B<)ucHER. Let me simply suggest this. I am personally very 
sympathetic to the case that Mr, Richardson and those who have 
testified here are making today. I would hope* that, if the Depart- 
ment of Justice has any proposed amendments which would place 
the bill in l^etter condition ^nd make sure that the jurisdiction con- 
ferrt>d is only that that is being requested and no more, that those 
amendments would be submitted to the committee prior to when-^ 
ever we mark this up. 

lA*t me just ask two additional questions. First of all, are there 
any third parties involved in this, or is it simply a matter of the 
Navaho Tribe vei-sus the U.S. Government? I notice that a state^ 
ment has been submitted by the Santa Fe Mining, Inc. and by the 
Santa Fe Pacific Railroad Co, Do they have some interest in the 
outcome of any of the<e claims, or does any other third party have 
an interest'.^ 

Mr S< HAAH. Mr. Mays is » *ie room, Mr. Boucher. 
We have discussed their '.^.,cerns and are agreeable to the sug- 
gested addition of a sentence to the bilL 

TESTIMONY OF JKROMK l\ Mt YS. COUNSEL, SANTA FK MININC;. 
\Si\ AM) SANTA FE PACIFIC RAILROAD Cih 

Mr. Miivs. Thank you, Mr. Chairman, 

I am Jerome C. Mays. I am counsel for the Santa Fe companies. 

We have no position on the merits of this legislation. But as my 
statement indicates, there is pnding in the Federal District Court 
in New Mexico a lawsuit fay the Navaho N^an ;^iBst the United 
Stxites. the State of New Mexico, the Santa Fe, and a host of pri- 
vate lartdowners, which seeks t<i quiet title, essentially, to L9 mil- 
iiim acr^ in that part of the Statt* jmd §f^s to c£.fK!«I canvey- 
ances and damages for trespass* and a h<^t of other claims. 

Our only interest in thts legislation is that Congress make it 
. iMm ihax^ m caosiderijog the nmvils of this I^^iatipn by Congress- 
man Richardson, it indicate that it is not prejudging in any fashion 
the contentions that are before the Federal District Court in New 
Mexico. ^ t t 

Out there, the defendants, Santa Fe and the State and the 
Vmted Statics, have argued that one of these judgments in Indian 
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Clainus ( umrnisNUjn l>iK:kc?t No, 229 is a bar to the claims that are 
being made in New Mexico currently. The Navaho Nation attor- 
neys have denied that, and there is dispute as to the legal signifi- 
cance of an Indian Claims Commission final judgment and what 
eliv jt, if any, it may have on other litigation. 

W<» have suggested language that would just be a disclaimer, es- 
H(»nt ialiy. that Congress was not trying to deal with that issue and 
it in going to leave legai effect of the judgments we are concerned 
ab<:>ul in Uieir status qub and not prejudge that issue. 

Otherwijiie, we have no {xisition on the nrterits. 

jThe statement of Mr, Muys follows:] 

Phki'ahkd Statement or Jkrumk C\ Muys 

Mf ( fiaff riKUj, niv fuinK- Jrnmif V Muys I urn u {Jartner in ihv Washington 
oftur of tht^ Ih'uvvr law firm of Holland & Hart. IsTfi Eye Street. NAV. My testimo- 
nv i>» j>n'>i nfe<i on ^n-haif of Santa ¥i' Mining. Inc and Santa Fe Pai'ifu' Railroad 
^'nnipar.v. both hi^adqtiarten^d m Albuquerque. New Mexico. We apprt»<.iatt» this (^p- 
|iortufHtv to f^rfrtenl our views {in H.R. Hr>;$:i 

Safita Kf H.ic ifk h(?l(l^? title to over 4 millkni acres of fee mineral f»i>tates in New 
Mt-virct iftd \n/f)na whn'h are derivt*d from the original land grant from the Uniteni 
St.iU's tn Iff*' Atlaritu arul Paeific R;u!n>ad as con^^ideratitm fur buildin^^ a railroad 
hiitn MfHsoiUf \i) Cihiornia. Alter Santa Vv Pacific acquired these landt>, it sold 
fH-arlv ;jfl nf surlace estates and relanu*d the mineral e^^tates. 

Tht' Nasah^j 1 r jIh- |s ctifrentlv claiming title tt> l.^} million acres uf land in North- 
vvi'^tern \% u Ml XM u jfi a c la.ss action suit fi\i*d on October <>. in the United 

Stah-^ l)t-tp.ct ^'ourt for the fiistnct of New Mexico. Sui'ajo 7>iht' . State af Sviv 
,\/ri/f '« f,'/. c'lvtl No ^'J in^ JB 'rhes<» lands are a fK>rtion of the lands which 
f'fnnffl \ i> t^e- for \h*' claims hrouKht hy the Tril>«' in Indian Claims Commission 
Hm k' ^ N'. And svhu'h art- the subjtvt ol" S \VM\ The.s^* hu'jds were also the su^v 
o| I latnw for whieh the Nav.tho Tribe received $14.8 miilion pursuant to a Jud^- 
fftrnt <*t>irn'd jn Indiai^ Clainis ('<fmmir^ion DfK'ket No. 

In th*' ju'frhin: N«-w Mexico lawsuit the Tnh' has also re<|Ut*sted trc^piiss dam- 
,t>'.#*^ thr tovahdahnn nf cunveyafices froTn the Unitt*d Stales tu third parties, and an 
M-.jtnHti'fn af^ant^t lurfher trespass with rf»sp<*ct to a large area of Nc^rthwestern 
Nr%-t M^'su't This area inc*ludt»^ the lands di*scribi*d in the first, second, and eighth 
{ i.,nn- Ml llfK-kf't .N(! ^ i: Ki nd m the tw{ J counts of IXKrket No. lililK The United States. 
\\u St.jti- nf Nrw Mfxun. .Santa Fe Mining. Inc.. and Santa Fe Pacific liitilroad Com- 
f't•^^ .O' df trnda(it> in \\\a\ .tction. and tht* allt^ged class of other defendants in- 
» ludf- ul i.ifui nvvfH»r- m the 1 million acre^ ffuhject to thai litiga ion In addition 
t,. <.*!h'. ,',,f*t<-f}t Hffi^. ScUita Ke and other defendants ha%"e moved to dismiss the 
p'-othn^ aitit>n nn urounds that the Tril>e was previously compensi.t£»d for l<j>^s of 
ihi-i' f;oi<f> h\ the payment of the judgment in Docket No. 229. and l^ui^ that jud^~ 
wnny^ K tht ft tMre, re-- judtcata nf the claims assert**d in the pending actioti. The 
1 Mhf h ^ otijitfit'd thi^ i<?!!tention anci bar* taken tht» fH)sition that the .satisfaction 
*tt usf ftid^ffH'o! HI Dncket Nn 'ili!M(w*s nnt prevent it from asserting new claims for 
ifain.i^^- in actual uv^nership uf tlie ^anH* landii. Ail of the title held by 
Santa Fe j> dtTjvfHl from conveyances froni the United States or grantees of the 
Unite d States 

;?stinUt Fe l>eheves that it i^ lm|>erat4ve tluit Congresiii, in legi**lating with re^H^t^ct to 
the narrow i&k^ue witn which this hilt purports to deal* amke it cbar that \X does not 
intend itH artjon to have any effect on the finality of the judgment in Docket No. 

or the fe^^iii r^jntentjons as to it.s effect in the pending litigation in New Mexico. 
JA^l^Btently. Santa F^^ propo^^ that t^ie fpik>wing disclahirtef be atkbd m set*tion 



2 of t he ht^! 

This Act shall not affc-ct the finality of the judgments entered in Indian Claim?* 
^ ' Mnfrns-ior, l^Kke! Nu- aad -iT^'f or later the effect, if any, of thoK* judgment^; 
L^^m-Ai^jii^r hl.i4i^t»oii bnaighi by ih^ N^v^h-a Ijidimi i^gomsii Uiii^ ^kak*^ m 
third partie^H in other jtidtcml |nt>ceedifig?? 

Mr. liouuHEK. You art? asking that if the cortunittet? mXs^ favor- 
ably on the failL that it adopt as an amendment the language you 
are proposing on page 3 of your statement? 
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Mr. Muyh/Yi'h, we have worked that out with the counse* lor the 
tribe. 

IVIr. Sc^HAAB. It is agreeable to the tribe. 

Mr. Boucher. Does counsel to the tribt* agree that the amend- 
ment should be adopted? 

Mr. Sf HAAB. Yes; we, I guess, would prefer to have it as a state- 
ment in the committee report rather than in the bill but if the 
nmittee decided to amend the bill to add it, we would not object, ^ 

Mr. Bouchers Yoii dorCt object to the^ substance of the sugges- 
tion? 

Mr. ScHAAB. 'No; we Ihink that this is not the appropriate place 
to go into these matters of collateral, estoppel* or whatever else 
may be involved in that other litigation. 

Mr. Boucher. Are there any other third parties that would be 
affected one way or the other a'^bout the passage of this? 

Mr. Bahbeh, Vour Honor, we don't think so. The claims court ju- 
risdiction is limited to suits between plaintiffs againj^t the United 
States, and they are the only parties of the litigation we are in- 
volved in 

There are other parties to the Santa Fe litigation, but I tnink 
this language would make it neutral as to them also. 

Mr. BoirHKK. I have one additional question, if anyone can com- 
pile this. I am wondering what the total amount of the seven 
ciaims in question are, just in dollar terms, 

Mr, SkniAAB, In dollarH? 

Mr, BoLK HKK. In dollars. 

Mr ScHA '.R. A question was raised concerning that in connection 
with the education claim, in the Senate hearings this morning. As I 
am su'e you are aware, when you develop claims for trial you rely 
on expert witnesses and a lot of documentary evidence. You have 
t(? prove liability and you have to prove damages. 

The tnlucation claim is based, upon kind of an unjust enrichment 
theory that the United States should pay the Navahos for falling to 
deal fairly and honorably with it on this issue, measured by w^hat it 
saved itself by failing to fuiilU the treaty requirement of proving a 
Hchooliiouse and a teacher for every IM) children. The variables are 
the Navaho child population of school age. 

The amount that an expert witness would develop from that data 
hadn't yet be^m developed- It will probably be several million. In 
the SiMiate hearings, the figure was somewhere between $10 and 
$50 million, something like that. The variable is the population of 
the schcK)i age children and the cost indexes that ^-ouid be used in 
determining how much a sch{x>lhouse and a teacher would cost, 

Mr, BovcHEK, Is that th0 largest of the ^en claims? 

Mr. Sc!HAAR. That Is the largest of the claims that we are aware 
of under this bill 

. Th^ other claims that are not affected by the bill that are now 
pending before the court under claim 7, the timber claim and the 
grazing claim, are qiiite large. 

Mr. Butc'HEK, , We are not concerned about the ones that 
wouldn*t be afTected by the bill 

Mr. Sf'HAAR, Yes, 

Mr. Boucher. You said between $10 and million for the edu- 
cation claim. 
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Mr, K<HAAH, Probably, based on thase variables. 
Mr. IJouctiiKR. I)o you havt* a total figure for the other five or six 
claims? 

Mr. ScHAAB. We haven *t~in response to Mr. Kindness' question, 
we haven't specified, we havenH enumerated, which ones we would 
try to bring out of* the original petition. We are limited by the bill 
to the claims pleaded in the original petition. ^ 
'^Some of them are discernible. There is a claim, claim 1, for in- 
stance, for damage to Navaho tribal property, because the United 
States, under the treaty of 1850, which is the Treaty of Friendship, 
in which the United States pledged to protect the >favaho, failed to 
protect the Navahos. and they sufTered damage. 

Mr, Hall. Of course, that gets into something I don't think is 
before UB right here at this ,*.oment, 

Mr. Kindness, do you have any questions? 

Mr. KLxnNf':ss. j have no questions, Mr. Chairman. 

Mr. Hall. Mr. Shaw. 

Mr. Shaw. Yes. 

Tht» is.sue that seems to boil down to this—and I would like you, 
Mr Si'hnah. to correct me if I am wrong— an attorney who is fully 
authori>ird to represent your clients made a judgment to drop a 
parti^'ular claim. You now, as the present attorney for the Navaho 
Nation, disagree* with that judgment and are asking this committee 
to undo that decision and to require the courts to reinstate that 
claim; is that correctly stated? 

Mr Si HAAH. I think that is not quite the way I understand it. I 
think that Mr. Mott, according to his letter that Mr. Liotta re- 
ferred to— it is in your packet—Mr. Mott didn't think he was drop- 
ping claims. He thought he was reorganising his pleading. If that is 
all that he did. it certainly falls within the scope of his authority as 
the trihi^'s claims attorney. 

The Court of Claims in 197i> held that what he had done was not 
reurgani/e his pleadings, but that he had voluntarily dismissed 
claims. That is what brought section H of his contract into pla> . be- 
cause* secti()n was designed to protect the trit^ against this kind 
of action, dropping valuable claims without tribal approval. That is 
what brings the matter to Congress. 

Mr. SHAW^ What would Ix^ the differerxce in this particular, or in 
any other instance, where a lawyer may have made a mistake in 
jud^mt^nt or where he thought he was doing one thing and the 
court said, *iley, you really did something else?'* I carj, look back to 
when I practiced law and there were several decisions that I would 
love to go back and revisit. 

Why should this committee go back atid mess with e decision 
that was made by the attorney and interpreted by the courts? 

Mr. St'HAAiL For about lOo years, there has been on the books 
JLitle 25. United States Code sections 81 and 8llaJ^ wiiich are stat- 
utes passed by Congress Jn the IHHO s requiring attorney contracts 
with Indian tribes to fc^ review^ed and supervised and approved by 
.ihi*. Sec4*eUiry uf the Interior*, 

That system of protection of Indian tribes in connection with 
their dealings with attorneys—claims attorneys, getieral counsel, 
special counsel any kind of attorney for an Indian tribe-^is subject 
to that general Federal supervision. That is why section 6 was in 



Mott 8 dainiH amtraci requiring secretarial approval and tribal ap- 
proval for any settlement or dispc^ition of a claim in the original 
petition, » 

Mott now says he didn't intend to dismiss any claims. When the 
Court said what he did legally had that effect— and that is the day 
m court that Mr Liotta was talking about— not on the merits, ' * 

Mr, Shaw. But does sections 81 and 81{a), in effect, guarantee 
Hawlessness in representation? / 

Mr. Sc^HAAB. No; it doesn't. But certainly in section^-fTSHfis con- 
tract, it required that any claim that was going tOifee adjusted or 
settled or disposed of be approved by the tribe. 

Mr. Shaw. This brings us to the point where— I thinkione of the 
earlier members of this committee raised this particular point. Are 
any of the mdividuals that were then speaking for the tribe still 
around? * W** 

Mr. Sc:haah. Well, the tribe is like any other government. Mr. 
Makai is around. He is not in the room today, and he has n9t had 
any conniption with tribal matters since his defeat in 1970. 

Mr. Bahbkh. Could I speak to that? \ 

Mr. Shaw. Yes. 

Mr. BAHBKR. The tribe is governed by a tribal council that con- 
.sists of HI members. That is the rulemaking body of the tribe. If its 
iipproval is to be given, it should go and be approved by the fribal 

couneiL 

I jHTsonally examined all of the minutes or resolutions of the 
Navaho Tribal (^^uncil for the period in question, up to the time of 
this withdrawal and the min!ates of the advisory ct>mmittee of the 
Navaho Tnbal Council, which is similar to an executive committee. 
None of thosi* minutes reflect any jjrior approval— or any approval 
at all. us a matter of fact— of this withdrawal of the claims, 

Mr. Shaw. l.et me stop you there and ask you a question. Do the 
rninute.H that you have examined appear to be accurate and com- 
plete minutc^s of what transpired, or are they spotty and sketchy? 

Mr. Bakhkk. In my review of them, and we have examined min- 
utes—— 

Mr. Shaw. I am asking for an opinion, obviously. 

Mr. Barbkh. We have examined minutes back into the 1920s 
when the tribal council was first organi:^.ed. Back then, they some- 
times mi.sned things, but they are quite complete. I "have a lot of 
confidence in them. They are transcribed in modern times virtually 
verbatim. Discpssions are interpreted back and forth between 
Navaho and English, and there is a transcript made. 

Mn, Shaw , Let me follow up on thm line oi quastiomng for just 
one more moment, 

liave you gone back, Mr. Schaab, into court and raised this as a 
question as to whether the cmini was properly dismiss^ without 
some type .of an affirmative showing that the law had been com- 
plied with and that Mr. Mott s client had been fully advised and, if 
im, what w^ the disposittanV 

Mr Sc:haab. We argued the question several tijnes, first to the 
Indian Claims Commission, and the Commission decided in our 
favor based on that provision of Mott's contract. The trialjudge in 
the Court of Claims reached a similar opinion. 
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When Judge* Krifdman became Chief Judge of the Court of ^ 
Claims, this wan one of the early cases that he ruled on, and I 
think he was trying to clean hm docket by seeing an area where he 
miRht be able to clean ofT what appeared to be quite a number of 
claims. It came, frankly, as a surprise to me that -the Court of 
Claims, in its 1!)79 opinion, concluded that this fell under the 
fu>rmal authority of an attorney and was not within the scope of 
section H. 

Mr. Shaw. Are the appellant pnxredures still available to vou on 
that;^ 

Mr S<:haab. No; we asked for a rehearing. There was an opinion 
on the motion for reconsideration in this petition for certiorari, and 
we fllH the petition for certiorari, and that was denied in 1980. 
Then we promptly the opinion of the court is on page 9^A on re- 

consid(»ration. 

And then we argued one aspect of it in a different docket that 
resulted in an opinion of the court in May 1980, which is also, I 
believe, in your packets. That opinion said that the Justice Depart- 
mvni was arguing that any matters within the first six claims 
i'imki not t>i» considered as part of the seventh claiui oecause, under 
thv rJ79 ruling, they had been dismissed. 

In VJSO, the Court of Claims said no, that is not correct, that any 
matters that are propi'riy part of claim 7 will remain as claim 7, 
despite Moti H VM\^ amendment. The only thing that is wiped out 
In tiu* llHiu amendment are claims that were presented in the peti- 
tion as claims 1 thrdugh H and claim 8 that are not part of claim 7. 

In answer to Mr. Kindness' question of what claims are these, 
the court didn t enumerate them, and we have not enumerated 
th(»m. but the w^iy to describi> then is fair and honorable dealings 
clauns Tht^ most obvious one is the ^ucation claim. It is the most 
im}H>rtant one to the tribe. 

The reason why this sticks in the tribe s craw is because educa- 
tion touches the Indian soul. It is something they didn't get. They 
sKvrv promised it and they didn't get it. Now, because of this deci- 
sion by the Court of (laims in 1979, they are denied a hearing on 
their claim for it. That is why. 

Mr. Shaw. I was very persuaded by the testimony of the gentle- 
mefi from the IVavaho Nation, particularly the gentleman who re- 
ferred learning English because he had to in the U.S. Army. I 
think tfnit he certainly made it clear his hunger for education. 
That is something that this committee certainly is recogniz:ing, 

Mr. Chairman, I think that, fc^fore we could take action on this, 
we would need mbre information. I am not sure that wa really 
have a sudlcient reason t^ reinstate a claim that the court has 
done away with without some of these other questions being an- 
^wered. 

i yield back my time. 

Mr. Hall. Were all of the questions that have been raised in a 
"^i^fy informal way here t(Kiay— -I know we haveit't kept with the 
precedent that we usually follow because of the various questions 
that members desired to ask — but have all of the jfK)ints that are 
seeking to be raised in this bill been previously raised in the 
courts? 
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Mr. S haah I iiufm 1 don't understand your question, Mr. Chair- 

We argued in the court proceedings on the effect of the Mott 
amendment to the basic petition. We argued that it did not have 
the effect of dismissing claims, that it was merely intended to reor- 
K'anize a pleading. We also argued that, because of the way the 
original petition waa framed, all the claims presented m the first 
six claims were included by reference in the seventh claim. 

Mr !!ai.i. Have you raised the same objections that _^ou are 
making hvrv today in your writ of certiorari before the Supreme 
Court? , , 

Mr, St^HAAB. Yes; vou have the petition m your hand, .... 

Mr Hai.l. I am looking at page T of this petition m which it 
states that, "On October 1, 1969, petitioners claims attorney tiled a 
First Amended Petition in No. 69 (appendix E), as follows: "The pe- 
tition is amended by deleting paragraphs 10, 10, 19, 21, 2:J, 2;), and 
29, thereby withdrawing from consideration herein the first, 
second, third, fourth, fifth, sixth, and eighth claims.' " 

That is on page 7. r *u * r ♦ 

Over on page r>7-A, appendix E, appears a copy oi that lirst 
am<'rid<*d fx'tition. m I just read, addressed to the Honorable txim- 
mi.ssioni-rs of the Indian Claims Commission, and respectfully sub- 
mitted sigiicd by Harold E. Mott, address Albuquerque, N. Mex., 
Claims Attorney for the Navaho Tribe of the Indians attorney of 

record , , i • <■ 

ft apfH'ars to me just from a cursory examination ot these briels 
and what we have heard today that the same questions that you 
are rai.sing today and they are being sought by this bill are some ot 
the same questions that have already been before the court, as 
high as the Supreme Court of the United States, when they denied 
a writ. Is that a fair statement? 

Mr St HAAB. The i.ssue, of course, was the same. Whether or not 
these claims have been dismissed— 

Mr Ham.. I understand that. But we are talking about issues 

here now, ^ * r *u 

Mr S<'Haah We are before Congress seeking enactment ot the 

bill only because the Court of Claims held that these claims were 

voluntarilv dismissed. ^ . ^ 

Mr. Hall. When you went from the Court of Claims, you went 

directly to the Supreme ('ourt. or attempted to? 

Mr. S< HAAH. Yes. . 

Mr. Hall. Did the Court of Claims have these same issues betore 

it at that time that you are raising here today in this bill? 
. Mr. ScHAAB. Well, the Court of Oaims had to decide what the 

legal effect of Mott s amendment of the petition m 1969 was. 
Mr, Hall, Yes. ' . i r 

Mr. ScHAAB. And they Iwld that it was a voluntary d^raissal o! 

those claims. I 

Mr, HAr.L, Right. .x. i , % ,u * u 

Mr. SiMAAB. We argued that it wsm U hut the Court held that it 

was, That is why we have come to Congre^. i _ 

Mr Hall. You are asking us to go back and aluwithis matter to 

once again go before the Court of Claims to consider those six or 

seven points that Mott dismissed? | 
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Mr ScHAAH. Ym- becauiie the requirements of title 25, United 
Mutes Code, section Ml(u) w^ere not fulfilled. That is the system of 
the tribe's interest 

Mr^ Hall. All right. Was that citation that you just recited 
raised before the Court of Claims when they tried this case? 

Mr. ScHAAB. Yes. 

Mr. Hall. Raised before the Supreme Court in the writ of certio- 
rari? 

Mr. ScHAAB. Yes; and before the Indian Claims Commission. 

Mr. Hall. This question comes intp my mind. Why— and I am 
not trying to judge the merits of this case, certainly not— but why 
should this committee take action to reopen everything that the 
Court of Claims and the Supreme Court has already said have been 
decided? 

Mr. S<u{AAH. I guess that is the point that Mr. Liotta was trying 
to make, that we had our day in court, that we had our court on 
those issues. 

Mr. Hall. That is my point. 

^/ •'^■"AAB. But we have not had our day in court on the merits. 

Mr, Hall. But you raised the same question in the Court of 
Claims on those six elements that you say were inappropriately dis- 
misst'd by their attorney. You raised it in the Court and the Court 
didn t agrf«« with you, 

Mr. S< HAAB We raised in the Court the fact that the Secretary 
of the Interior and the tribe had- not approved a voluntary dismis- 
sal of any claims. 

Mr. Hall. I understand that. 

Mr. ScHAAB. And the Court of Claims, in effect, held, without 
t«iymK that it didn't make any difference. 

We are asking Congress to decide that there is an underlying 
policy m the Um Claims Act to have claims disposed of on the 
merits and not on a technical issue. 

There is also a question of fairness on an important matter like 
the education claim that should be presented and heard on the 
merits, and not dismissed on this kind of a technical basis. 

So that is what it comes down to. We are not asking Congress to 
reverse the court's determination. That stands. If the court says 
that the legal effect of what Mott did in 1969 was to voluntarily 
dismiss the claims, that stands, and C"k)ngress has authority to say, 
■ Nonet helew, you have jurisdiction to proceed to hear these claims 
on the merits, because of this underlying policy and because of the 
consideration of fairness." 

Mr, Hall. Are there any other questions that any of the commit- 
tee members would like to ask? 

Mr. Kindness. 

Kindness. Mr. Chairman, I do have a Mne of qtisitiomjjg I 
thmk may need to be pursu«i. 

It has teen stated that there is an accounting that has yet to be 
?<?roplyted and provided to the tribe by the GBOverjuneat, Is tiie^ 
any way of estimating when that is to be completed? 

Mr. ScHAAB. It has been ordered for about 3 years. 

Mr, Bahbeb, The final accounting, I believe* is due this De<»m- 
ber, but the Government has recently by letter asked for e^ntial- 
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ly an i{nHmitiil t»KU*nHion. So we dop't have any idea when it wiir 
actually be completed ^ ^ 

Mr.^ScHAAfi, This is the so-called property accounting. 

Mr. LioTTA. As I underetand it from my colleague, sir, it was 
scheduled, as\he gentleman said» for December. There may be 
some delay. We have haa Some problem getting sufficient person- 
nel on hand at GSA. That problem I understand is how solved. I 
would suggest it would probably take a year or a year and one-half, 
as my colleague states. It will take some time. But we have had the 
personnel problem. They didn't have sufficient people on hand in 
some of these instances. 

Mr. Kindness, Would it be correct to state that, until that ac- 
counting is available and studied and perhaj^ some factual deter- 
minations are made by counsel for the Navaho Tribe, you certainly 
wouldn't bi^ ready to go to trial at least, or to go before w^hatever 
the forum might Ik* w^ith the txact claims that would be pursued 
and proven? 

Mr. ScHAAB. That is correct 

Mr. Bahbkh. If what you are suggesting is that it would be wise 
to wait until it is done, I think that is not right. If this bill were 
enacted now. we would, within H months, refile claims 1 through (> 
and and we would move to join them with the existing account- 
ing chiim. 

Mr Kindness I understand that, but we wouldn't know what we 
are doing- Do you see*.^ I think we need to have some idea of what is 
involved before taking action on the matter- 
Mr. Sc'HAAB. You can't, because the court's decision in 1979 was 
on jurisdictional grounds, and the -court has determined^that it 
does not have jurisdiction to consider any fair and honorable deal- 
ir.i^s claims. So we would not be able to take any action on the 
peiHing case to raise these issues. We have to have the bill passed 
in ord^r to give the court jurisdiction to allow this prowss to go 
forward. 

To turn back the litigation clock to where we were in 1979 before 
the- — 

Mr. KiNONKSS. I am suggesting that what this subcommittee, and 
the full committee, and the House, and the Senate would, some- 
where along the line, someone would want to Icnow on a bill like 
thi-s— it has a tough way to go unless the information is available— 
what is involved. We don't know, 

Mr. Barber, What is involved is a court decision. I submit that 
this body. Congress, will never be in a position to make the deci- 
sion of what is or isn't overlapping with the other case. That is a 
cwirt dectsicHi. 

What we are asking for is to grant the court the jurisdiction to 
make that decision on the merits, 

Mr. KiNfJNm. What you have previously fndicated, I believe, 
though, is that you can't state to this subcommittee what the 
nature of the claims might be in more specific terms than appear 
ffi&rc in the exhibit to the petition for writ aeirtiomri: is that cor- 
rect? 

Mr. Bai^ber. That is because we can*t state them other than is 
Stated hei^ without po^ibiy hurting the rights of our client to 
have everything that is stated in here heard. We would never at* 
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tempt t<i Htate Unit, -except in arguments to the court. The court is 
the proper forum for deciding what does remain, what has been de- 
cided on^the merits, and what overlaps with the existing ca^es. 
I he.v are stated here in general terms, but ^ ^ 

Mr. Kwom:^. I am sorry to differ with you, but the onlj^ avail- 
f^!^^^'^^^^ the^Con^ress. The legislative renxedy is the remedy 
. bi*mg sought. Somewhat more information is going to be needed in. 
order for us to know what it is with which we are d«ajing; I think, 

I just suggkt that as my opinion, There are othei^ who'mav 
differ in that respei^ti 

Mi^ BoucHERrVVould the gentlemari yield tame? 

Mr. Kindness. I yield to the gentleman. 

Mr Bouc HFJt Thank you for yielding. 

As I indicated ^orlier^ 1 am sympathetic with tfie genftra! thrust 
of the argument that you are making. But I share Mr. Kindness' 
\iew <>nti:<^iy that we are going have to have some 'listing o( tbt^ 
ciaims that you would seek to have considered m the. Court of 
Churns prior to our acting favorably on the measure. Th^^t states 
my view * ^ . 

Thank ynu. 

Mr. SrHAAH. This \^ something beyond what y e have described 
a.s fatr anH, honorable dealings claims, claimr'that are based on 
that ^^roujid oi the Indian Claims Commission Acf of UUih and-^we 
have identifit^d^thc education claim as the'one tha? is most visible. 

The ( ourt of, Clajms, m it^. 11)^0 opinion that you have, has indi- 
cated tluit fair and honorable dealings claims related to tribiil prop- 
erty remain as parCof the seventh chiinr Now those are not cov- 
ered by the hill because* the bill dws not apply to any mattei-s that 
are sttil fx^nding. So you havt> fair and honorable dealings claims 
that an> not related to tribal property. That is where it is a little 
hard, as a matter of abstraction, to specify what these may be- 

What Mr. fiarbt*r is saying is we don*t think that the committee 
shuuld put the NavahoTrib<» in the position of waiving the right to 
rais4' i.ssuf^s that might be appropriate in the course of further liti^ 
gallon if thi.s bill were enacted. 

Mr, KlNn^^xs, May ( suggest that, other than the educational 
fair and honorable dealings claim* there might not be any reasan 
lor the legislation. 

Mr, ScHAAH. That is correct, K frankly, don't expect to raise 
under this bill any other chum than the education t^aim. 

Mr KiNONKss Yet, I don't think we would want to limit the leg- 
islation to just that area if there wete other claims. 

Mr S<'HAAH. I don*t think we can be in the position, and I don't 
^ think the Committee .should put Hie Navaho Tribe in the position, 
i>l sijying that is the only thing that you can raise xmdm* th'is bill^ 

The grounds for the bill is lhat there wasna petition, filed iit 1950 
Ithai pleaded a variety of cMms. Some of tho^ wefe di^iri^ss^ he- 
cause of action of Mr, Mott that the tribe didn't know about that 
dtdn t approve. That violated, ! thin!< the statute of supervision of 
.,xhk: atiuraey cuiil4*^ctfaw mui that is ^^liy Co^^ifress siiauki da 
thing about it ^ 

The relief that the tribi^ wants is to be able to be put in the same 
position in the litigation that it was before U>79. At that time, 
there was no enumeration of what claims were covered by Mott s 
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11M)9 anumdment. That is, as I understand your comments, what 
the committw is 'asking uh to do at the present time. We really 
can't do it, and I don't see that it is reasonable to force the tribe to 
try to do that. 

The education is certainly the clearest one, and it probably will 
be the only one. But I hate to say yes, it v * the only one, be- 
cause we don't know how the future course igation will unfold. 

Mr. Kindness. I think we are talking the idealities of getting 
this legislation passed, and it has a narrow pass through which it 
has to go. I am just suggesting the realities of the legislative proc- 
ess in terms of how we can best make the case. 

I, frankly, don*t understand what comfort there is in knowing 
there is only one claim or there are only thr^ claims that would 
be open for consideration by the court if the bill passes, as opposed 
to some indefinite number. At least you know that all of them were 
originally pleaded timely under the 1946 act, 

Mr. Shaw. Would the gentleman yield on that point? 

Mr. Kindness. Sure. 

Mr. 3haw, Mr. Schaab, is what you are asking to do is to rein- 
state the pleadings as originally drawn without change? 
Mr. S< HA-AB. Basically, yps. 

Mr. Shaw. So perhaps that is^vhat we are missing here. 
Do we have copies of those pfeadings? 
Mr. SChaab. Yes. , 

Mr. Shaw. They are in the court briefings? 
Mr. S< »!AAn. Sure. 

Mr. I- '.w. These are the original pleadings? 

Mr. Si haab. It starts tin page 11 A. It was filed July 11, IBoO. It 
is a rather strange pleading. 

Mr. Shaw. But these are the pleadings that you want? You are 
not looking to amend them further? 

Mr. S< HAAB. The act would allow us to reassert them. 

Mr. Shaw. I know the act would allow you to reassert them. 

Mr. S(^haab. And we would be limited by these, We would be 
able to droETanything alleged in that original petition that no 
lopger scvn4 pertinent. But we couldn't go i^yond that. 

Mr. Shaw. I thank the gentleman for yielding. . 

Mr. Kindness. I yield back, Mr, Chairman. Thank you. 

Mr. Hai.l. Mr. Shattuck, our majority counself is recognized. 

Mr. Shattuck, This cl^im was originally filed before the Indian 
daims Commission under thi& Indian Claims Act of 1946. 

Mr. SeHAAB. Yes. i 

Mr. Shattuck. Then what disposition occurred in the Indian 
Claims Commission? 

Mr. Sthaab. Well, it was pending from 1950 and, after the peti- 
tion that was numberc'd docket 69 was filed, three other petitions 
were filed, 229, 299, and 853. While Norman Littel was claims at- 
torney for the Navahos between 

Mr^ Shattuck. Yes; but what action was taken on this claim, 
thiK petition, by the Indian Claims Commission? Was it acted upon 
by the Comftiission? 

^ Mr. ScHAAB, The litigation developed, Ihe so-called 

Mr. Shattuck. No; how did it get to the Court of Claims, first of 
all, before the Indian Claims Commission? 
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Mr. Si HAAB, How did it get^to the Court Claims? It was trans- 
ferred to the Court of Claims when the Indian Claims Commission 
was fcut of existence at the end, September 19T8. 

Mr. Shattuck. That is what I was slicing. 

That legislation went through this sabcommittee! what hap- 
\ pened was the Indian Claims Commissioft was terminated and, in ^ 

the proce^ of that termination » ^certain claims were^transferted to 
^ the Cou;-t of Claims and the Court of Claims was given jurisdiction ^ 
over those pending claims. 
A Mr. ScHAAB. That is right. ' " 

Mr. Shattuck. So this was one -of the claims. So the first adjudi- 
cation th^t related to this occurred as a result of all of 'th# events ^ 
that you have -been describing, and that occurred before the Court 
of Clainjs itself. There was no narrowingvof the claim or statement 
of claim as a result of an Indian Claims J^mmission determination. , \ 
This is what you sought irom the Court of Claims. 

Mr. Schaab. The Indian Claims Co?hmission allowed me, when I / 
•^ became claims attorney in 1973, to amend the petition in 1969 in 
order to, in eftect, change M<rtt's amendment in 1969, - — 

Mr. Shattuck. How was the njatter before the Court of Claims 
in 19(59? 

Mr, Sc'HAAB. I will tell you exaSfelj^ The Commission allowed the 
^ amendment of the petition and, afteV^that was done, the Crovern- 
ment filed a motion raising a jurisdictional issue, that Mott's 
amendment in 1969 had, in effect, dismissed the claims that he de- 
scribed as being withdrawn. And^when the Commission allowed me* 
. to fil?* a new petition to, in effect, restore those claims in 1975^ this 
was after the 5-year time bar in the original 1946 act, and the 
court or the Commission didn't have jurisdiction at that time. 

That motion was filed before the "Commission. It was undecided 
by the Commission a% the time of the transfer in 1978. It ^went to 
the trial judge in the Court of Claims and he decided that there 
was no jurisdictional defense or objection to this, that because pf 
* the provisions of Mott's attorney contract, the absence of secret^ri- / 
al or tribal approval, that whatever the intended effect of his 1969 
amendment may have been, that it didn*t result in the dismis^l of 
any claims, and claims presented in the original petition, having 
been given timely, the jurisdfctional requirements of the 1946 act' 
wbre fulfilled and the matter could proceed. 

It was on appeal from that decision of the Trial Judge Bernhardt 
that the Court of Claims- 
Mr. Shattuck. From there on in, it Hows. Thank you very much. 
That was the clarification I sought, 

Mr. Hall, We appreciate very miich^you putting this thorny 
^ issue before us. We ^re not taking any actfon, of course, today. We 

* have no intention of taking any^action today. In all likelihood* both ^ 
the majority and minority staff will be in contact with all of you 
gentlemen, including those probably who represent the^- mining 
cojnpany, the Santa Fe Pacific. * 1^ 

So jA>e appreciate you being he^e Certaiply we appreciate Mr. 
(fornian, Mr Boyd, and Mr. Plumnier for their participation. We 
are glad to see you, and we will be in touch with you at the appro- 
priate time. Thank you very much. 

Mr. Mi^vs. Mr. Chairman? ^ 
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Mr. HaUo Yc^, sir, 

^r. Muvs. May I request that my statement on behalf of the 
Santa Fe compaMibe included in the record. 

Mr, Ha'll- It wi!n||miade a part of the record. 
, Mr. MuYS. Thank you. * 

Mr. Haix. Thank you. \ 

FWhereupon, at 5:10 p.n>., me subcommittee prbceeded to other 



business] 
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